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|A great lawyer, a faithful, zealous and useful 
|citizen, a man of heroic mould, no one ever 


. \charged him with a mean action, and no one 
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|who ever knew him believed him capable of 
school passed to the beyond when James C. 
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profession. Not only this, but he was also} At first sight it may appear like a novel pro- 
entitled to the distinction of first citizen in the ceeding that a jury verdict should be rendered 
great New York metropolis, sharing that|by less than the unanimous concurrence of 
honor with men like Evarts, Hewitt, Curtis,|twelve men. Yet it is by no means an un- 
Green, and men of that stamp, ever foremost | heard-of proceeding; in fact it is in actual 
in furthering the work of municipal improve-| working operation, mostly in the new states 
ment and clean, honest and economical govern- | and territories of the West, where the venera- 
ment. For nearly half a century Mr. Carter | tion for legal traditions and ancient precedents 
had been a conspicuous figure in the legal, | and usages is much less powerful and effica- 
political and governmental affairs. Mr. Car-| cious than in the older sections of the Union. 
ter’s distinguishing trait was his moral earnest- | It is pointed out, by advocates of a change, 
ness. To doubt his sincerity was impossible. | that in Arizona, California, Idaho, Kentucky, 
In the practice of his profession he, of course,| Missouri, Nevada, South Dakota, Utah and 
carried this trait with him. First coming into) Wyoming a verdict rendered by three-fourths 
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New York bar. In 1875 Governor Tilden ap- 
pointed him on a committee to devise a form 
of government for the cities of the State of 


New York. His grasp of the fundamental | 


principles of municipal government attracted 

the attention of many of the ablest lawyers in 

the State, and in 1888 Governor Hill named 

him a member of the Constitutional Commis- 

sion, which resulted in the calling of the Con- 
Vou. LXVII.—No. 3. 


sible. Three-fourths of the jury may submit a 
verdict in Louisiana in cases not involving a 
| capital offense. 

It may be that some of these States would 
not be looked to as authorities either in law or 
in ethics; but it appears that they did not 
originate the new plan, any more than the 
eastern states originated the old one; the latter 
|was inherited from England, the former was 
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borrowed from Continental Europe. The 
Philadelphia Ledger cites a recent contribution 
to the Political Science Quarterly, on “ Trial 
by Jury in Germany,” as authority for the 
statement that a jury trial is unknown in Ger- 
man law except in criminal procedure, and is 
confined to cases falling within the jurisdic- 
tion of a single court. Eight votes are neces- 
sary to convict. Should the vote stand seven 
for conviction and four for acquittal the 
prisoner is discharged. To Germany, also, is 
traced the idea of having thirteen or more 
jurors, to provide against the disability of any 
of the regular twelve, and to prevent mistrials, 
which has gained favor in late discussions in 
the United States. 





Mark Twain can be saturnine in his humor 
when he likes,— and in the case of the criticism 
of the Czar of Russia, he likes. His pen seems 
to have been dipped in a combination of vitriol 
‘and gall, for the purpose. Every word burns. 
As may be inferred from the title, “ The Czar’s 
Soliloquy,” the criticism is put into the mouth 
of the “ Little Father” himself. The locus in 
quo is the Czar’s dressing-room, and the time 
the hour immediately following his morning 
bath, which, according to an English corre- 
spondent, it is the habit of the Russian ruler to 
devote to meditation. Viewing himself in his 
pier-glass before he has begun to dress, he 
flouts himself as “a lank, skinny, spider-legged 
libel on the image of God,” and confesses to 
himself that the hundred and forty millions of 
his devoted subjects do not worship such a 
spectacle as that. They really bow down to 
the clothes which cover and conceal his un- 
comely nakedness, and to the high-sounding 
titles which give meretricious dignity to actual 
nonentity. ‘The imperial soliloquist even de- 
spises his people for their loyalty to such an 
object, and expresses astonishment at the plea 
of the moralist that it is wrong to use violence 
against himself aad his family, since, being 
above the law, they are outlaws, and outlaws 
are a proper mark for anyone’s bullets. The 
soliloquy proceeds: 

“There is no power without clothes. It is the 
power that governs the human race. Strip its chiefs 
to the skin, and no State could be governed; naked 


officials could exercise no authority; they would look 
(and be) like everybody else — commonplace, incon- 








sequential. A policeman in plain clothes is one man; 
in his uniform he is ten. Clothes and title are the 
most potent thing, the most formidable influence, in 
the earth. They move the human race to willing 
and spontaneous respect for the judge, the general, 
the admiral, the bishop, the ambassador, the frivol- 
ous earl, the idiot duke, the sultan, the king, the em- 
peror. No great title is efficient without clothes to 
support it. In naked tribes of savages the kings wear 
some kind of rag or decoration which they make 
sacred to themselves and allow no one else to wear. 
The king of the great Fan tribe wears a bit of 
leopard-skin on his shoulder — it is sacred to royalty; 
the rest of him is perfectly naked. Without his bit 
of leopard-skin to awe and impress the people, he 
would not be able to keep his job.” 


a es 


YOUNG LAWYERS AND SOME OF THE 
OBSTACLES THEY ENCOUNTER.* 


By Evucene Ray, of Columbus, Ga. 





After I have finished reading my paper, it may be 
asked why I did not have it prepared by some of 


my old eloquent lawyer friends, in which event I ° 


would have had an address that would not have 
lowered the literary standard of the papers that are 
usually read at these meetings. Indeed, when I 
recalled that this Association is addressed only by 
the ablest members of the Georgia bar and by men 
of national renown, including the distinguished jurist 
who made your chief address last year and who 
will be chief executive of your country next year, 
I felt that I should do anything — make any sacrifice 
—to have an address worthy of the occasion. But 
I could not obtain my own consent to appear here 
with the literary offspring of another. Anybody in 
the world, acquainted with me, would have known 
that it was not my child. My own children bear 
strikingly the features of their father, and when I 
shall have made profert of this one, the youngest of 
them all, my friends will bear testimony that it is 
one of them. Again, I believe that one’s address, 
like one’s dress, fits one better than that of some 
one else. But over and above all, being a lawyer, 
I just naturally believed I could do the job as well 
as anybody else. 

I begin by saying that the very fact that he is 
young is a young lawyer’s greatest handicap. His 
first insurmountable obstacle is his youth — the task 
of getting rid of the reputation that he is a young 
lawyer; for as long as he is known as one the older 
lawyer gets the business. How to accomplish it is 
the question. He now has a second youth —he is 
the only creature that has two youths, of about the 
same length. An infant in the law and the practice 
of law, there is again between him and maturity 
twenty-one years. He is the youngest young thing 
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and remains young longer than any other young | of a court’s great kindness, at a time, too, when I 
thing on earth. Nobody believes anything he says, | was sorely distressed lest my client be convicted of 
because it is not presumed that one so young knows)a capital offense and executed. It was several 
anything. Even the party to a law suit who never | years ago when I was still a young lawyer. Repre- 





doubts the justness of his cause, has misgivings after | 
a young lawyer assures him that it is just. The 
public just simply does not give him the credit of 
knowing the law and it will therefore not engage 
his services 
allowed to go near the water. 


But while it is true the people do not believe he | 


is competent to give advice and they will not trust 
him to represent them in the courts, they all ask him 
questions. Everywhere, on the street, in his office, 
if he have one, at church and Sunday school, some 
fellow approaches him with all sorts of questions, 
legal, illegal and fool questions. Perhaps, the rea- 
son for it is the young man’s ability to answer ques- 
tions. I do not suppose that there was ever a young 
lawyer who could not off-hand, so to speak, answer 
any question that any gentleman or idiot might ask. 
And there is no doubt that other reason — the small 
cost of his information. He is paid with only a 
promise that is never kept. “ Well, I don’t know as 
yet that I’ll have a case of it, but if I do, I'll get 
you to represent me.” -That’s the young lawyer’s 
reward for his counsel. 

It is the same with the young lawyer in court — 
nobody believes anything he says in the trial of a 
case. If he ever expects to succeed in the profession 
he will undertake the collection of old claims — 
called “commercial practice” by the fastidious city 
lawyer — and in his rounds among the delinquents 
he runs up on one, now and then, who shows fight 
—one who may enter intoa combat with him there on 
the spot, or in the court after suit is filed on the claim, 
and at last the young man has a case of his own — 
one he came by honestly, generally at a dear cost. 
Determined to make a favorable impression on 
court, jury and spectators, and incidentally do his 
client some service, he enters on the trial, loaded 
down with the law, including one or two Supreme 
Court Reports, containing a decision, marked for 
ready reference, which the lawyer on the other side 
is delighted to have. He rises to give the court the 
benefit of his legal learning. It may be of the best 
quality and probably is, but now that-he says it is, 
the court thinks there must be some mistake 
about it. 


He must learn to swim without being | 


senting a negro, charged with murder, with only one 
witness for the State, whose testimony, if believed 
by the jury, however, would convict my client. I 
had pursued the usual course of asking for con- 
tinuances and postponements, with the hope that the 
State’s only witness’ might depart this life. But 
naturally there at last came a day when no further 
| delay was tolerated by the court. On the day set 
for trial I and my client were in our places in court. 
One looking at the expressions on our faces might 
not have believed the defendant was the counsel, 
but, no doubt, would have thought that counsel was 
defendant. I had almost despaired. By a mere coin- 
cidence, my mother-in-law, who had been visiting 
her daughter for about two months, had set that day 
to leave for her home in another State. The moment 
the case was called it occurred to me, the first time, 
to make the announcement I did make. 

“Tf your honor please, I cannot go into the trial 
of this case ”—— 

“ Now, counsel will remember that when we had 
this case under consideration last it was understood 
that there should be no further delay.” the court 
interrupted me to say. 

“Your honor will hear me?” I inquired, meekly, 
fearing that the court might not appreciate what I 
was about to say. 

“QO, certainly, go on,” his honor answered. 

“Tf your honor please, I am in this situation.” I 
proceeded to tell the court that after a visit of 
several weeks my mother-in-law was making her 
arrangements to leave on the noon train that day, and 
I felt that I would like to see her off; that it was 
a duty I owed her, etc. 

“How long did you say your mother-in-law has 
been at your house?” the court, again interrupting 
ine, inquired. 

“Seven weeks, to be accurate,” I replied. 

“Mr. Solicitor”—the court now addressed the 
State’s representative —“I know you; I know that 
one of your kindly nature will not resist this motion 
|to postpone this case.” 
| “Certainly not, your honor,” that official replied. 
“Counsel is excused; we will try this case to- 
| morrow.” 








XUM 


* The Supreme Court 1s not without partiality in its | Hence, I had the pleasure of assisting and seeing 
treatment of the young lawyer. Go into court where | my mother-in-law off at the appointed time. 
old lawyers are engaged in the trial of a case and| The greatest trouble of all lies in the fact that 
you will see piled up in front of them a dozen or | there are too many young lawyers—too many al- 
more Supreme Court reports, all containing de-| ready in the profession and far too many more at 
cisions that “ fit the case at bar like a wet blanket,” | the door awaiting admission. In the United States 
as they put it, decisions that must have been made | there is one lawyer to every 659 of the entire popu- 
to order for their use. The young lawyer is never | lation, including men, women, children, negroes, 
provided with decisions that fit his case that way, | Indians, Chinese and dagoes. In my home city, 
not one. | the beautiful city of Columbus, the Queen City of 
In other respects, however, the courts are very | the Chattahoochee, of which it is said, Atlanta claims 
kind to him. Personally, I am under obligations to be a suburb, there is one lawyer to every three 
to them for favors. I recall especially one instance | hundred and thirty-three and one-third of the popu- 
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lation. In the city of Denver, Col., where, by a 
conjunction of circumstances, I was forced to so- 
journ a couple of years, there is one lawyer to every 
135 of the population. There are in that city 1,000 
lawyers. ‘ 

I leave my subject here to mention a rather re- 
markable coincidence in my life in the State of 
Colorado. I went to that State for the health of a 
member of my family. I located in Denver, the 
capital city, where I had not-even an acquaintance, 
and engaged in the “commercial practice” and 
didn’t starve to death—that was a remarkable in- 
cident. I arrived there with exactly as many dollars 
as I had children — that was the remarkable coin- 
cidence. It is my self-conceit, I admit, that causes 
me to stop here to make these personal observa- 
tions. I do not believe that there are many men, 
who, undergoing a like experience, would have sur- 
vived and been able on his own resources to get 
back home. 

Despite the figures named, there is constantly a 

great influx of young lawyers. One college alone 
in our State this month turned out forty-five of 
them, young ones. 
“A Now, it must be evident to them that they cannot 
earn even a livelihood in the legitimate practice. 
Those already in the profession, and those about 
to come in, are certainly aware of this overcrowding 
in the profession and that the chances are against 
them. The former are as two travelers on the 
prairie in the west, who, being attacked by a buffalo, 
sought means to escape. One managed to clamber 
up the only tree in sight; the other fortunately dis- 
covered in the ground a hole into which he dropped. 
Immediately he was inside, he lifted his head and 
shoulders above the ground as if he was coming out 
and attack the buffalo. The animal saw him and 
made a pass at him. But the fellow suddenly with- 
drew and the buffalo passed on over, doing the 
prisoner no injury. Immediately afterwards the 
fellow raised up again and the buffalo turned and 
made another dash at him, the man again with- 
drawing just in time to escape the onslaught. This 
performance was continued until the man in the tree, 
becoming furious over what appeared to him was 
his companion’s folly, addressed him thus: “ Why 
are you sticking yerself out of the hole, and inviting 
an attack from the buffalo, you idiot?” 

The other replied: “Keep your mouth shut; you 
don’t know ther’s a wolf in this hole biting me 
, tother end, and I can’t stay in nor I can’t get out.” 

There are, no doubt, young lawyers, who, by force 
of circumstances, are kept in and yet who are being 
constantly assaulted by the wolf; who are between 
the devil and the deep blue sea; between Scylla and 
Charybdis. The philosophy of a certain Irishman 
might afford them comfort. He said: “ When things 
get in a bad fix they are hard to mend, but when 
they get in a damned bad fix they just cut loose 
and mend themselves.” That Irishman, whether he 
knew it or not, acknowledged in that profane lan- 
guage God’s providences, that when we have ex- 


. 





hausted our own resources the Almighty comes to 
our assistance. 

Some young lawyers are now in the prairie, the 
buffalo attacking them in the sharp competition, and 
the wolf — poverty —is assaulting them within. A 
young man beginning the practice of law is farther 
away from the goal—success—than the young 
man beginning in any other profession or calling. 
Out of a given number, say a dozen, two will have 
a good business within a year, five will struggle 
along, earning a bare livelihood, while the remain- 
ing five will fail outright and quit the profession. 

As I have already remarked, every one of these 
young gentlemen are aware that the profession is 
running over in numbers; but every one believes 
he possesses some personal advantage, some individ- 
ual characteristic, which assures his success, en- 
abling him at one bound to reach the topmost rung 
in the legal ladder, where, it has so often been said, 
there is an abundance of room. Not one expects 
to begin at the bottom. 

As an instance, there is the young gentleman, who, 
in the matter of speech-making eloquence and ora- 
tory, excelled all his classmates in college, he ex- 
pects to literally “shell the woods” at the outset. 
That idea of the young lawyer, however, is a delu- 
sion. In this cold commercial age there is a lack 
of sentiment. The eagle has ceased to soar aloft. 
The political spellbinder ne’er again at one sweep 
of his arm traverses the whole country “from the 
Great Lakes to the Golden Gate,” 


“From Maine’s black pines and crags of snow 
To where magnolia breezes blow.” 


The lakes are not things of beauty, but highways 
for transporting the products of our country; the 
Golden Gate is a strip of water where ships laden 
with foreign goods pass and weigh anchor; Maine’s 
black pines have been manufactured into lumber; 
her crags of snow melt and the water turns a grist- 
mill down in the valley; the magnolia manages, 
somehow, to continue to bloom unsung; the poli- 
tician may, indeed, find the cross of gold a reality 
upon which he, with a crown of thorns, may be 
crucified. Even in matters of love and courtship 


‘the man now asks outright, “ Will you?” and the 


woman, she no longer modestly exclaims, “Oh, this 
is so sudden,” but answers by herself asking the 
question, “What you got?” and without waiting 
for a reply tells him that she will, and there’s an 
end of it. To-day people are married about as they 
are divorced— it is a civil affair, done in accord- 
ance with legal form. The successful lawyer to-day 
is the successful business man — one who is almost 
any business would succeed. 

Again, there is the fellow who expects to succeed 
because he is poor —a self-made man who worships 
his Maker. He has read of, or heard of, or knows 
personally some prominent lawyer and leading 
statesman who began his legal career without a 
penny. I believe that many a young man has per- 
mitted the idea that poverty at the outset is a con- 
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dition favorable to success to mislead him in 
choosing a vocation. That Lincoln was a rail- 
splitter, Garfield a mule-driver, and, last but not 
least, that the present chief executive of the colored 
people was a “bronco buster,” has been the one 
influence leading him to believe that, because his 
has been the work of the lowly, and his life an 
humble one, he may attempt great things in his 
future career. It has been said that “Most really 
great men in America have warmed their feet frosty 


mornings on the spot where a cow had lain;” | 


perhaps he may have also warmed his feet frosty 
mornings on the spot where a cow had lain, and 
that experience, together with the fact that he has 
split rails, driven mules and rode mustangs assures 
him, he thinks, of both success and greatness. 


and confident parents, who believe that. their sons 
can accomplish anything. I heard of a wealthy, 
but niggardly father, who, loth to advance cash 
to enable his prodigal son to survive till he could 
become self-supporting in the practice of law, called 
the young man for a heart-to-heart talk. They oc- 
cupied a room at home. It was night and there 
was but one candle lighted. The father began by 
referring to his son’s great natural ability and thor- 
ough mental training. “Why, my son, you will 
experience no difficulty in earning a support from 
the first; one of your ability need only practice a 
little economy. Oh, if I could but teach you how 
to use money.” The old father, continuing along 
that line in deep earnestness, suddenly blew out 
the light, leaving the room in inky darkness. 

“Why do you blow out the only light, father?” 

“ Ah, my son, I would give you a practical illus- 
tration of the lesson I would have you learn. Seated 
here, engaged merely in conversation, we do not 
need any light and [ save my candle.” 

In another minute the father heard his son step- 
ping about on the floor. 

“What are you doing, son?” 

“Pulling off my pants,” the boy replied. 

“What for?” asked the old man. _ 

“Well, as we remain here seated merely in con- 
versation, we do not need to wear trousers, and I'll 
save mine by hanging them on this peg.” 

A young man’s life-work is as the women he 
should have as his life-time companion. If the two 
be inseparable, they must be congenial, and no 
parent or other person may safely undertake to find 
the one or choose the other. Congeniality is a 
subtle influence, more than human, and, if left to 
act alone, will lead the way. 

If there are young men who believe that because 
they are poor they have an advantage, there are 
also those who think that their wealth gives them 
an advantage —- these tailor-made sons of self-made 
fathers. We have heard young lawyers boast, 
“Well, I know that it requires some time to make 
a start, so to speak, but I am independent. If I 
do not have a case in years, I'll not starve.” That 
class will never make the competition among law- 


yers any sharper; money and time are the heaviest 
burdens of life and the young man who has too 
much of either is, indeed, handicapped. Agur’s 
prayer is,a suitable one for a young lawyer, not 
merely the request, “Give me neither poverty nor 
riches,” but the other parts of it, as well. The 
prayer begins, “ Remove far from me vanity and 
lies.” Upon reading this request the first time I 
thought that surely the prayer was intended es- 
pecially for young lawyers, “Remove far from me 
vanity and lies.” But when I read the last request 


_of the prayer, “ Feed me with food,” etc., I knew it 
| was a prayer intended especially for young lawyers. 


They should earnestly repeat the whole of it; they 
will earnestly repeat the last part of it, “ Feed me 


| with food.” 
Again, many young men are misled by indulgent | 





Whatever may be the influence moving the young 
men of the country to undertake the practice of law 
is not now material; there are already too many in 
the profession and too many more constantly com- 
ing in, not that the increased number of them dam- 
ages the public, but because there is not room for 
them, and the scramble for business is too oft un- 
seemly; the temptation to betray the trust imposed 
in them is, in the sharp competition, too great for 
many who would otherwise be upright and true. 

Adversity, and not prosperity, is the balance in 
which to weigh a man’s integrity. You strip a man 
of means and opportunity, and you strip him of 
honesty. The responsibilities of lawyers are a thou- 
sand times more manifold than those of any other 
class, and their temptations to err and sin are like- 
wise more numerous. 

But at last, after all I have said, looking on the 
dark side of legal life, I would here admit that I 
have, perhaps, exaggerated it, but, if I have, I meant 
it for the good of those young men who are study- 
ing law and are contemplating joining the profes- 
sion, especially for those who may be still un- 
decided. I believe that no other profession or 
business has so little to give in return for all their 
labor, toil, time and learning as the legal profes- 
sion. The same amount of labor, toil, time and 
means spent in equipping a young man for any 
other business would bring him a reward of far 
greater value and would bring it without so much 
delay and waiting. 

To those already in the profession and who pro- 
pose to continue the fight, or who, because of the 
force of circumstances, cannot quit, even, if they 
would, I would say, ne’er give o’er the battle; as a 
rule, the highest doesn’t always pay the best at first; 
“the finest careers start modestly and endure pa- 
tiently; the first rewards are not so material as 
pride and hunger often wish, but the right purpose 
receives a chastening which results nobly in after 
years:” that difficulties may be converted into the 
means of discipline, into that self-improvement 
which is the great end of life; that the greatest 
success almost invariably has its early suffering; 
that struggle is the child of difficulties and progress 
the child of struggle. Yesterday’s defeats and sor- 
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rows, with yesterday’s success, belong to yesterday 
—the eagle molts a feather because he is growing 
a new and prettier one. 
— -o—— -- 
SUBSCRIPTIONS AND CONTRIBUTIONS TO 
CHARITABLE ENTERPRISES. 





The recently decided case of Keuka College v. 
Ray (167 N. Y. 96), and the prior decision in Pres- 
byterian Church of Albany v. Cooper (112 N. Y. 
517), have finally determined the legal enforceability 
of this particular class of voluntary obligations. 
Heretofore various theories have been advanced to 
sustain the validity of voluntary engagements to 
pay money for charitable, educational, religious and 
other public purposes; but it would be fruitless to 
attempt to reconcile all the cases which have been 
adjudged concerning them. Judges formerly con- 
sidered defenses to this class of agreements as 
breaches of faith towards those engaged in the same 
enterprise and made every effort to sustain them. 
There are consequently some border cases where 
the agreements were upheld. Judge Allen, in com- 
menting on the early decisions, in Barnes v. Perine 
(12 N. Y. 18, at page 23), states: 


* * * “for while circumstantial differences 


in the cases will explain and satisfactorily ac- 
count for some of the diversities of the 
decisions, it will be found that there is to some 
extent a want of harmony in the principles and 
rules applied as tests of validity in that class 
of undertaking.” 


In consequence of the peculiar nature of the sub- 
ject, therefore, a review of the various cases hereto- 
fore adjudged in the courts of this State would serve 
no useful purpose in extracting the general principles 
which underlie the decisions. The two leading cases 
above referred to, in the one of ‘which the subscrip- 
tion agreement was enforced, and in the other of 
which it was held unenforceable, are sufficient as 
authorities for the present theory on which a sub- 
scription becomes binding. 

The subject properly belongs to the law of con- 
tract, and the validity of the agreement is tested by 
the presence of a consideration. It is, of course, 
unquestionable that no action can be maintained to 
enforce a purely gratuitous promise, however 
worthy the object intended to be promoted. The 
performance of such a promise rests wholly on the 
will of the person making it. He can refuse 
to perform, and his legal right to do so can- 
not be disputed, although his refusal may disappoint 
reasonable expectations and be not justified in 
the forum of conscience. A legal consideration is 
held now to be absolutely necessary, and the deci- 
sions in the late cases referred to are based on that 
principle. The objection of a want of considera- 
tion as a defense for promises of this kind, as 
already intimated, was not always regarded with 
favor, and the courts, while recognizing the import- 
ance of a consideration, in some cases, have been 
willing and even anxious to stretch a point to dis- 








cover ground which would uphold the undertaking as 
valid. In these cases it is rarely possible to find as 
the consideration, a benefit or advantage to the 
subscriber or contributor, and the consideration 
which, in fact, supports these agreements is always 
a loss or detriment to the promisee which occasions 
an obligation disadvantageous to the promisor to 
be incurred by him because of an interest in a 
matter affecting and benefiting the public. 

The recitation of a consideration in the subscrip- 
tion agreement or evidence of the contract entered 
into between the parties is not conclusive; as 
matter of law in unsealed instruments the recitation 
of consideration is merely formal; here particularly, 
some consideration must be found other than that 
expressly stated in the subscription paper, in order 
to sustain an action. 

In Presbyterian Church of Albany v. Cooper 
(supra), several persons promised to pay sums sub- 
scribed for the purpose of paying off a mortgage 
debt of $45,000 on the church edifice, on condition 
that the whole sum should be subscribed or paid 
within one year. The subscription paper recited 
that the agreement was entered into in considera- 
tion of one dollar to each subscriber paid, and of 
the mutual agreements by the subscribers. Not- 
withstanding these recitals, the court found no con- 
sideration, and in an action brought on one of the 
subscriptions, no recovery was allowed. The court 
held that the recital of one dollar, whether paid or 
not, was not a valid or legal consideration to uphold 
such an agreement. 


“The recital of a consideration paid does 
not preclude the promisor from disputing the 
fact in a case like this, nor does the statement of 
a particular consideration which, on its face, is 
insufficient to support a promise, give it any 
validity although the fact recited may be true.” 


It further held that the insertion of the condition 
that all the subscriptions should aggregate a cer- 
tain amount by a certified day did not, in this par- 
ticular class of agreements to pay money, constitute a 
legal consideration to make them enforceable. And 
it further held that the recital of the consideration 
of mutual agreements was insufficient to support a 
recovery by the prospective donee. The learned 
judge who wrote the decision found no promise 
enforceable against the prospective donor of the 
executory gift because of the breach of contract 
between the several promisors, and the failure as 
between themselves to carry out their mutual agree- 
ments, it being a stranger to both the consideration 
and the promise. 

While the courts recognize that labor and ser- 
vices may form, under some circumstances, a con- 
sideration to support such an undertaking, when 
they are expended by individuals interested as co- 
workers merely in promoting a common object, the 
courts refuse to recognize as a consideration to up- 
hold the promise either labor or money expended in 
obtaining the subscriptions, even if they find a re- 
quest expressed or implied by a co-worker as such. 
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To uphold these promises, the element of request 
by and between the parties must be present. 

In Keuka College v. Ray (supra), a person upon | 
being informed that efforts were being made to} 
raise a fund of $20,000 for a college corporation, | 
encouraged such efforts, and with a view to 
facilitating them, executed an instrument in which 
in consideration of founding the college, he prom- 
ised to pay the sum of $500. By efforts, and 
expenditures, induced to some extent by his acts 
and considerations, the fund was raised. The} 
money subscribed was not paid, and in the action 
to collect it, the court held it enforceable because 
labor and services had been rendered by one party 
at the request of the other, and they constituted a 
good consideration for the promise made by the 
latter to the former, based on the rendition of the 
services. 

This seems to be the gist of the court’s decisions. 
To enforce such agreements it must find a request 
or invitation to do something, and the doctrine may 
now be regarded as well established that if money 
is promised to be paid upon the condition that the 
promisee will do some act, or perform certain ser- 
vices, that the latter, upon performance of the con- 
ditions, may compel payment. Quoting from the 
opinion of Judge Gray, in Keuka College v. Ray 
(supra), the test is in this particular class of obliga- 
tions, 

* * * 


“whether the agreement which is 
sought to be enforced, and which is a voluntary 
promise on the part of the defendant, expressly 
or impliedly, either imposes upon the promisee 
some obligation which is assumed or requests 
of the promisee the performance of services 
which are to be performed upon the strength of 
the promise; if those conditions are miet, then 
within the rule of law there is a consideration | 
which will suffice to uphold the agreement or | 
the promise.” 





In Presbyterian Church of Albany v. Cooper | 
(supra), no recovery was had because the court | 
found no request; it found the subscribers had been | 
merely co-workers, and it found the corporation | 
had done nothing, and incurred no expense at the | 
request of the subscribers. And this, although the 
corporation applied some of the money paid, on the 
mortgage debt, on the strength of the other sub- 
scriptions, and although the full amount was actu- 
ally subscribed. The court would have enforced 
the promise if it could have found a request at any 
time, even after the subscription agreement was 
signed, holding that even if an agreement may have 
been invalid up to the time of a request being made, 
the promise which it contained nevertheless re- 
ceived a sanction and vitality when the request was 
made. Barnes v. Perine (supra), cited with approval 
in Presbyterian Church of Albany v. Cooper 
(supra). 

When the subscription does not contain the evi- 
dence of request, it may be supplied aliunde; that is 
evidence other than the contract may be introduced 





to show that the donee undertook to and did per- 
form acts and services upon the invitation or re- 
quest of the donor (Keuka College v. Ray, supra). 

The same legal principles apply to the recovery 
by a donee, of a contribution already in the hands 
of an intermediary as to a recovery upon a sub- 
scription agreement. This was held in Commercial 
Travelers Association v. McNamara (95 App. Div. 
1), where the litigation involved the right of an 
association to recover a fund already contributed. 

When these peculiar obligations become binding, 
and the moneys are collected, the contributions 
must be used within the object for which they were 
contributed. It has been repeatedly adjudged in 
this and other jurisdictions that such moneys are 
held subject to the trust designed and intended by 
the donors, and that those who have parted with 
their money on the faith of agreements to use it 
for particular purposes, have a right to have such 
use enforced. 


“ The church will, of course, take the fund for 
the specific purpose for which it is donated, and 
have no right to apply it to any other.” 
(Rector, etc., of the Church of the Redeemer v. 
Crawford, 45 N. Y. 476-481.) 

“Tf the moneys paid for advertising and pur- 
chases of the paper be deemed donations by 
individuals, the committee would doubtless hold 
the moneys in trust for the purpose indicated in 
the announcement” (Commercial Travelers 
Assn. v. McNamara, 95 App. Div. 1-3). 

* * * “that vote must be for some pur- 
pose for which the money was subscribed or 
contributed. That purpose was to free the 
North ward from draft, and the money of no 
contributor could be used for any other pur- 
pose, without his consent. A majority could 
not devote the money of the minority to estab- 
lish a city dispensary, any more than they could 
have appropriated it to enlist men for the con- 
federate army. Ninety-nine out of a hundred 
could not so apply the funds of the remaining 
one” (Abels v. McKeen, 18 N. J. Eq. 462-5). 


If the purpose for which the money is contributed 
be defeated or abandoned, the money belongs to the 
original donors. 

In the case of Rector, etc., of the Church of the 
Redeemer v. Crawford (supra), at a meeting of the 
Sunday school teachers, a scheme was proposed by 
which money was to be raised for the purpose of 
erecting a building for Sunday school purposes of 
the Church of the Redeemer, and the court held, at 
page 481: 

“The church will, of course, take the fund 
for the specific purpose for which it is donated, 
and have no right to apply it to any other. 
Should that purpose be abandoned, the donors 
will have the right, if they so elect, to demand 
its restitution to them by the church.” 


This was followed in Commercial 
Association v. McNamara (supra). 


Travelers’ 
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“But the. object of the donation has failed 
* * * This being the case, the moneys be- 
longed to the original donors.” 


The same rule would apply to any surplus not 
needed for the object to be accomplished. 

“The claim of the complainants, that the 
contributors to a fund raised, and placed in 
the hands of trustees for a specific purpose, 
have a right to have any surplus not needed for 
the object, repaid to them, in proportion to 
their contributions, is a just claim founded in 
equity, and will be enforced by this court” 
(Abels v. McKeen, 18 N. J. Eq. 462-4). 


Such donors, however, after the failure of the 
purpose to which they contributed, are only entitled 
to a return of a proportional part of the surplus of 
such fund, after deducting all charges and ex- 
penses, and all losses sustained by bad investment. 
Although the original donation should be materially 
reduced, being a proportional part of the net pro- 
ceeds of a fair, festival or other entertainment the 
same principle would apply. No contribution is to 
be considered as a simple deposit, but the donor is 
presumed to have agreed to a mingling of his funds 
with those of other persons in a common fund; they 
“ subscribe ” or “ contribute” for a designated pur- 
pose, thus implying that the donations of each are 
to be parts, the whole of which is to form a com- 
mon fund, and are to be necessarily liable to some 
incidental charges. 

This position was sustained in a Massachusetts 
case, Murray v. McHugh, reported in 9 Cushing 
Rep. p. 158, where an attempt to enforce the return 
of a contribution in an action for money had and 
received was defeated, and the correct procedure 
defined to be an action for an accounting. 

In our own State the court held to the same effect 
in Gould v. Seney (5 N. Y. Supp. 928, affirmed, 56 
Hun, 649): 


* * * “for if*finally decided that these 


payments were a diversion from the purposes 
of the plan or scheme pursuant to which the 
fund was created, then the defendants would be 
liable to plaintiff for his proportion of such 
sums, and should account to him therefor.” 


The amount of any proceeds or surplus, however, 
would be subject only to the demands of donors 
who had made gratuitous contributions. ; 

The court so held in Commercial Travelers’ Assn. 
v. McNamara (supra): 

“If the moneys paid for advertisements and 
purchases of the paper be deemed donations by 
the individuals, the committee would doubtless 
hold the moneys in trust for the purpose indi- 
cated in the announcement.” 


It is further held in the same case that if the 
donation partakes of the nature of a purchase, or 
the donor has received value for the donation, 
possession passes from the donor to the donee, and 
no right of refund exists. 











“But so far as appears, the advertisers ob- 
tained the worth of their money in the size of 
the edition, and the purchasers of the paper 
acquiesced in the big prices paid for it. The 
profits, therefore, belonged to the promoters 
of the scheme.” 


Commenting on the announcement in that case, 
that if the public at large would attend and pur- 
chase, it would give its profits to the purpose so 
advertised, the court held, standing as a legal 
proposition, it amounted simply to a declaration of 
intention to make a gift. It intimates, however, 
that if it could be shown that the money was ob- 
tained by false pretences, those who paid the money 
might have a right to complain. 

From the foregoing adjudications, we extract the 
following legal principles: 

A voluntary executory gift or donation is en- 
forceable where there is a consideration in the 
nature of an accepted invitation to perform some 
service, or expend some money. 

The gift passes to the donee to apply within the 
object for which it was donated. 

If such object fails, or is abandoned, the donor 
is entitled to the return of his contribution, subject 
to the proportionate amount of the expense incurred 
in raising the fund of which it was a part. 


Emi.tie M. Buttowa, LL. B., 
Of the New York Bar. 


———_¢—__ 


THOMAS MORTON OF CLIFFORDS INNE 
GENT. — 

In the days of our childhood we were taught — and 
we believed —that the Pilgrim Fathers suffered all 
things, persecutions and revilings, for conscience 
sake. And it undoubtedly was even so. 

Since then, however, we have learned that when 
their turn came and strength was in their hand they 
bore none the less heavy upon their dissenting 
brethren; and we have seen that the stern, sour- 
visaged Roundhead visited swift condemnation and a 
burning self-righteous wrath the summer-time frolics 
of his Cavalier countryman, who, like Herrick, 
gaily went a-maying and sang the joy of living or 
preferred his English book of common prayer to 
psalm book and extemporaneous addresses to deity. 
Nor did the Pilgrim Father, when he found himself 
in power, trouble himself with consideration as to 
the guarantees of Magna Charta or his fellowmen’s 
rights under the body of our common law. 

An early victim of their sombre, one-sided assump- 
tion of the administration of justice was the subject 
of this article; and the interest, if any, in this brief 
account of Thomas Morton of Cliffords Inne gent, 
as he designates himself on the title page of his 
New England Canaan, is in no wise lessened by the 
fact that he was a lawyer. Governor Bradford, 


whose hostility to Morton is unmistakable, spite- 


fully calls him “a kind of petiefogger, of Furnefells 
Inne.” 
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Morton was a gentleman of quality, educated and 
having a classical turn of mind. He appears to have 
practiced his profession in the west countries while 
he lived in England; and his life later in New 
England shows him to have been fond of sport and 
outdoor entertainment. He says, “In the monthe 
of June, Anno Salutis 1622, it was my chance to 
arrive in the parts of New England with thirty ser- 
vants, and provisions of all sorts fit for a plantation.” 
After this we read of his settling in Massachusetts, 
at Mount Wollaston in Quincy under the leadership 
of Captain Wollaston, a man of “ pretie parts,” where 
Bradford says, Morton had little respect among his 
fellows and was slighted by the meanest servants, 
and, in the absence of Wollaston in Virginia, with 
more craft than honesty, stirred up the servants to 
leave their service and become his partners and 
consociats, having first made them merry with strong 
drink and other junkats,—they fell to with great 
licentiousness, pouring out themselves into all pro- 
fanes ; and Morton became lord of misrule and main- 
tained a school of Athisme. 

Morton himself says that the inhabitants taking the 
occasion of the change of the Indian name of their 
settlement to Merry Mount (writing it Ma-re), cele- 
brated with revel and merriment after the old 
English custom, and wine and good cheer. 


With proclamation that the first of May 
At Ma-re Mount shall be kept holliday. 


A may-pole was set up, around which the com- 
pany danced, hand in hand, and one of their number 
sang this song, composed for the occasion by 
Morton: 


Drink and be merry, merry, merry, boys; 
Let all your delight be in the Hymen’s joys. 
Joy to Hymen now the days is come; 

About the merry May-pole take a roam. 


Make green garlands, bring bottles out, 
And fill sweet nectar, freely about. 
Uncover thy head and fear no harm, 
For here’s good liquor to keep it warm. 


Nectar is a thing assigned 

By the Deity’s own mind 

To cure the heart oppressed with grief, 
And of good liquors is the chief. 


Give to the melancholy man 

A cup or two of ’t now and then; 
This physic will soon revive his blood, 
And make him be of a merrier mood. 


Give to the nymph that is free from scorn 
No Irish stuff or Scotch over forne. 
Lasses in beaver coats, come away; 

Ye shall be welcome to us night and day. 


They blew their trumpéts and fired their guns to 
add to the merry din. Bradford speaks of it as a 
revival of the feasts of the Roman goddess Flora 
or the beastly practices of the mad Bacchanalians 


and of the verses as some tending to lasciviousness 





and others to the distraction and scandal of persons. 
He comments upon the changing of the name of the 
place to Merry Mount, as if this jollity would have 
lasted ever. He then states that Morton, to maintain 
this riotous prodigality and profuse excess, began 
trading guns and ammunition with the Indians for 
their furs; and he bursts out: O the horiblnes of 
this vilanie! how many Dutch & English have been 
latly slaine by those Indeans, thus furnished. * * * 
Oh! that princes & parlements would take some 
timly order to prevente this mischeefe, and at length 
to suppress it, by some exemplerie punishments upon 
some of these gaitis thirstie murderers (for they 
deserve no better title),— Besides, they saw they 
should keep no servants, for Morton would enter- 
taine any, how vile soever, and all the scume of the 
countrie, or any discontents, would flock to him 
from all places, if this nest was not broken; and they 
should stand in more fear of their lives & goods (in 
short time) from this wicked and deboste crue, than 
from the salvages them selves. 

Morton, on the other hand, says that the 
Separatists, as he calls them, troubled their brains 
more than reason required about things that are 
indifferent and that from the time of the May-day 
celebration they sought occasion against him to over- 
throw his undertakings and destroy his plantation, 
that his success in the beaver trade further excited 
their envy, and that his endeavors to advance the 
dignity of the Church of England was yet another 
cause of offense, as well as his teachings and his 
use of the Book of Common Prayer as a practice of 
piety amongst his family. 

The neighboring plantations, together with those 
of Plymouth, their help being asked by letter, made 
common cause to suppress Morton and his consorts 
before they grew to further head and strength, and 
they began by writing to him in a friendly and 
neighborly way (Bradford states) to admonish him 
to forbear these courses. Moston, however (whom 
Dudley styles a proud, insolent man), asked who 
had to do with him, and stood on his rights as the 
chief of an independent community, recognizing no 
superior authority on this side of the water. Mor- 
ton’s opponents sent a second time and bade him 
be better advised and more temperate in his terms, 
that what he did was against their common safety 
and against the king’s proclamation. Again Morton 
answered in as high terms as before, stating that 
the king’s proclamation was no law, and demanding 


| to know what penalty it set forth. 


The answer of his opponent to this —that it was 
more than he could bear, the king’s displeasure — 
showed how untenable their position was. But in- 
solently Morton persisted (says Bradford), and said 
that the king was. dead and his displeasure with 
him, that if any came to molest him, let them look 
to themselves, for he would prepare for them. 
Upon which they saw that there was no’ way but 
to take him by force; and having so far proceeded, 
now to give him over would make him far more 
haughty and insolent. 
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Morton says that a band of Separatists came to 
his place unexpectedly when his own men were 
away; and, being taken at this disadvantage, Mor- 
ton was captured and bound, after which his captors 
became so jocund that they feasted their bodies 
and fell to tippling until they dropped in heavy 
sleep. This was Morton’s opportunity, and he es- 
caped, to the great rage of his sorely-vexed pur- 
suers, “ who would have torn their hair, but it was 
so short that it could give them no hold.” 

On the occasion of their next visit he surrendered 
upon terms that he says were agreed to, that they 
would do no violence to his person, goods or house- 
hold, allow him to retain his arms and whatever 
was requisite for his journey, which terms were 
violated, and violence was being done to him until 
an old soldier (of the Queene’s, as the proverb is) 
made them desist. 

Morton was taken to Plymouth, and when he was 
brought to the ships to be sent to England no man, 
he says, durst be so fool-hardy as to undertake to 
carry him—so these worthies set him upon an 
island (the Isle of Shoals) without arms or ammuni- 
tion or even a knife to enable him to obtain the 
means of subsistence, and but a thin suit that-he 
then had on —his necessities were relieved by sav- 
ages that took notice that he was the sachem of 
Passonagessit, and they would bring bottles of 
strong liquor to him and unite themselves into a 
league of brotherhood with him, so full of human- 
ity were these infidels before these Christians. He 
then sailed to England of his own accord, whereupon 
his opponents dispatched letters by the next ship, 
laying charges against him to the council and send- 
ing an agent, with funds, to have these charges 
prosecuted. No action, however, was taken against 
him. He was not even rebuked (complains Brad- 
ford), and Morton himself says that he stayed in 
England until the time for shipping to set forth 


for these parts, and then returned, no man having | 


been able to tax him of anything. It was with Mr. 
Isaac Allerton, himself soon in difficulties with the 
brethren, that Morton returned in the capacity of a 
scribe. Bradford says that Mr. Allerton gave them 
great and just ofence in bringing over for base 
gaine that unworthy man and instrumente of mis- 
cheefe; he not only brought him over, but to the 
town (as it were to nose them), and lodged him 
at his own house until he was caused to pack him 
away; so he went to his old nest in the Massa- 
chusetts, where some of the worst of the company 
were dispersed and some of the more modest kept 
the house till he should be heard from. 

Hardly had the governor and company of the 
Massachusetts Bay in New England gained a land- 
ing in this country when its Court of Assistants, 
at the first meeting, held in Charlestown on the 
23d of August, 1630, first having conferred authority 
upon themselves to issue process, then issued a sum- 
mons to bring Morton before the next court. 

This court was held on the seventh of the follow- 
ing month, and, although Morton denied their 





jurisdiction over him, he was shouted down, and it 
was ordered that he be set in the bilboes and there- 
after sent to England by the ship the Gifte return- 
ing thither; that his goods be seized to defray the 
charge of his transportation, payment of his debts 
and to give satisfaction to the Indians for a canoe 
that he had unjustly taken from them; that his 
house then be burned to the ground in the sight 
of the Indians, for their satisfaction, for many 
wrongs he had done them from time to time. 

Samuel Maverick’s statement of the affair is that 
upon pretense that he had shot an Indian wittingly, 
which was, indeed, but accidentally, and no hurt 
done, they sentenced him to be sent to England as 
one who had a design to set the Indians at variance 
with us, and that, as he was to sail in sight of his 
house, it should be fired. 

Dudley states this part of the complaint more 
specifically to be “ for shooting hale-shot at a tribe 
of Indians who would not bring a canoe to him to 
enable him to cross ‘a river, whereby he hurt one 
and shot through the garments of another, and we 
sent him to England so that my lord chief justice 
might punish him capitolly for fouler misdemeanours 
there perpetrated, as we were informed.” 

Morton’s plea of want of jurisdiction would seem 
to have been well founded, although wholly unavail- 
ing, as a like plea was a little more than a year later 
when Thomas Knower was set in the bilboes for 
| threatening the Court of Assistants that if he should 
| be punished, he would have it tried in England, 
| whether he was lawfully punished or not. And, as 
for Morton’s ill-treatment of the Indians, the charge 
seems no less surprising in view of all that we know 
from his own book of his friendship for them and 
of their kindliness towards him. 

Morton says that before a ship could be found to 
take him, the master of the Gifte having refused, 
seeing more of him they considered the matter 
and found that they had run themselves headlong 
into error, and were in a dilemma. If they car- 
ried out their sentence of banishment, it might 
work their ultimate disgrace, should it turn out that 
they had dealt unjustly with him; and, if they put 
him in statu quo, as they considered doing, and were 
for assessing themselves to this end, the vulgar peo- 
ple would conclude that they had been too rash in 
burning a house that was useful, and they would be 
accounted men unadvised; they stood betwixt hawk 
and bussard. Upon sounding him secretly, he says, 
he was content either way. 

In the end his self-constituted jailors secured a 
master of a vessel willing for a sufficient considera- 
tion to receive him, and Morton, refusing to go 
aboard, as having no business there, was hoisted by 
a tackle. As the Hand Maid of London sailed past 








his house it was demolished before his eyes that it 
“might be no longer a roost for shuch unclaine 
birds to nestle in.” 

The hardships of the voyage of those days were 
increased by the fact that the vessel was short yic- 
tualled. Morton shared with the crew the rations 
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that had been furnished to him, and the ship arrived 
in England quite out of food. 

Morton lay a good while in Exeter jail, accord- 
ing to Bradford, for, besides carrying on here, he 
was vehemently suspected of the murder of a man 
who had adventured moneys with Morton when he 
first came into New England. While he was a 
prisoner in England at this time even letters to him 
from Massachusetts were not allowed to reach him, 
but were seized and the contents inspected. 

Yet he got free againe, and write an infamouse 
scurrillous booke against many godly & Cheefe men 
of the cuntrie; 
fraight with profane callumnies against their names 
and persons, and the ways of God. 

This was his New English Canaan, a work that is 
to-day an authority upon the natural history of the 
country and its inhabitants with whom he lived on 
a footing of genuine friendship and camaraderie. 
In it he shows himself to be a keen observer and 
lover of out-door life. He says himself that the 


book was written upon tenne years’ knowledge and | 


experiment of the country. In Morton’s own day 
Maverick refers to the work as containing “a good 
description of the country as it then was, only in 
the end of it he pinched too closely on some in 
authority.” 


Morton mentions the treatment that others besides | 


himself received, his detailed account of Philip Rat- 
cliffe’s case being borne out by the records of the 
Court of Assistants, which states that the charge 
against him was that he uttered malicious and 
scandalous speeches against the government and 
the church of Salem, 
to be whipped, have his ears cut off, fined forty 
pounds and banished. The punishing of John 
Lyford is also told in vivid narration. They gave 
him a cracked crowne for presse money and made 
the blood run downe about his eares, a poore 
trick * * * proceeded to sentence him with ban- 
ishment, which was performed with a solemne in- 
vention in this manner: A lane of Musketiers was 
made, and he compelled in scorne to passe along 
betweene, & to receave a bob upon the bumme 
be every musketier; and hereafter sent away. 

In the course of writing his book, sometime 
between 1634 and 1637, Morton says that he troubled 
the brethren no more —only at the council board, 
he adds, significantly. There he did cause them 
trouble, and when Edward Winslow and others 
presented a petition to the right honorable the lord’s 
commissioners for the Plantations in America, seek- 
ing help against the Dutch and French, by Morton’s 
instigation Winslow was sharply questioned as to his 
having practiced the offices of teaching and per- 
forming marriages, which resulted in Winslow’s be- 
ing committed to the fleet, where he lay about 
seventeen weeks. 

At another time the bringing of a writ of quo 
warranto against them was laid to Morton. 

Coming over to Massachusetts again, sometime 
about 1643, to look after his land, for which he 


had a patent, Maverick says, many years before, he 
found it disposed of and made a township, and him- 
self shortly after apprehended. Writing of this 
time, Hubbard stigmatized Morton as the old ad- 
versary of New England and accuser of the 
brethren, cast off by his friends in England, and, 
driven by his necessities, returned to Massachusetts, 
so that it seemed to them that Providence had 
ordained the public exposure of his malicious pre- 
tenses that he might become a spectacle of shame 
and reproach to his dying day in the place and 
amongst the people whom he had so despitefully 





full of lyes and slanders, and | 


for which he was ordered | 


used and so much reproached without cause. 

The stated grounds of his offending were the 
| book that he had written (alas! that Morton should 
have been so unmindful of Solomon’s apostrophe; 
|O, that mine enemy would write a book!), the 
| quo warranto that he had procured to be sued 
| against them, and a letter that he had written 
|to a false friend here pronouncing the downfall of 
the brethren. 

Morton denied their charges, and they could not 
prove them and sent to England for evidence, while 
| Morton was petitioning for his release. He was 
| kept in prison without fire or bedding for a year 
|and throughout the rigors of a New England 
| winter. 


| 


Failing to secure evidence, and after some debate 
| as to what they should do with him, he was fined 
| 100 pounds and set at liberty; he was a charge to 
| the country (says Winthrop), for he had nothing 
| and they did not care to inflict bodily punishment 
| upon him, being old and crazy (grown old in wicked- 
ness, is Bradford’s expression), but thought better to 
fine him and give him his liberty, as if it had been 
to procure his fine, but, indeed, to leave him oppor- 
tunity to go out of the jurisdiction, as he did soon 
after, going to Agamenticus. There he died shortly 
after, broken in health from his harsh confinement ; 
and, so ends the plain, unvarnished tale of the 
usage given in those days by our forefathers to a 
gentleman of one of our English Inns of Court. 

Poor Morton! Even as late as 1825 we find one 
writer calling him an anarchist. 

Hawthorne has allowed his imagination to brood 
upon the scene of the May-pole festival in the May- 
pole of Merrymount, and Motley has made it the 
subject of the novel (afterwards suppressed and 
the mention of which filled him with aversion), 
Merrymount, A Romance of the Massachusetts 
Colony. 


Ratpo Warpiaw GLOAG. 


Boston, Mass. 
= -& 


A statute authorizing the seizure and withholding 
of gaming tables or other instruments of gaming 
until after the trial of the owner on a charge of 
using them for gambling purposes is held, in Woods 
v. Cottrell ({W. Va.], 65 L. R. A. 616), not to be 
unconstitutional as depriving a person of his prop- 
erty without due process of law. 
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HUGH AND I, IN A POLICE COURT. 


Recess was now over. The officers of the court 
proceeded to their respective places, while the 
benches in the room were filled by the riffraffites. 
Some of the astute pettifoggers— they “who agree 
in nothing, but to wrangle about the slightest fingle- 
fangle” — who had evidently taken a frugal and 
hurried luncheon, came in chewing like so many 
grazing cows. 

Glancing over the court room, my chum, Hugh 
Punicus, observed that one might readily imagine he 
beheld remnants of the ten lost tribes (they who 
like Ephraim were joined to idols), for there sat the 
Pugilites, the Owlites, Gadites, Vulgarites, Rogites, 
Filcherites, Ringinites, Scarletites, Omniumites and 
all the other ites that go to make up the disturbing 
elements in a great city. 

Presently the chubby Rhadamanthusian justice 
appeared. A change had evidently come over the 
spirit of his dream; his eyes glistened almost as 
brightly as the diamonds in his breastpin, but with a 
more spirited aspect. Judging from his physiog- 
nomical expression, he arrogated to himself the 
genius of a great critic, if not “profoundly skilled 
in analytic” —for it was said of him that — 


He could distinguish and divide 

A hair ’twixt south and southwest side; 
Could prove a buzzard is no fowl, 

And that a lord may be an owl. 


He slid into his wonted seat, sans modesty of 
look or gesture. In truth, there was nothing really 
modest in the room except the clock, and that is 
ever the personification of modesty, for it always 
holds its hands before its face, and, however faithful 
in keeping time, it is forever running itself down. 

The clerk cried out, “Silence in the court!” and 
simultaneously the justice brought his gavel down 
upon his desk with hollow sound. The guttural 
ejaculation of the clerk and the gavel stroke of the 
justice, caused the motley crowd to mind their 
eyes and to sit bolt upright; while .- 


The subtle spider that, from overhead, 
Hung like a spy on human guilt and error, 
Suddenly turned and up its slender thread 
Run with a nimble terror. 


After reprimanding and remanding several pris- 
oners, the justice called the case Wolf against 
Shum. It appeared that Priscilla Wolf sought “ pur- 
tection behint the law agin the thumpings of Mistress 
Florence O’Shatighnessey Shums” (whose maiden 
name was O’Shaughnessey, widow), who was 
charged with having assaulted Priscilla, a spinster. 
Priscilla was tall and gaunt and grim, of voracious 
aspect and much more like an assaulter than an 
assaultee. But the proverb saith, “Judge not by 
outward appearances, they too often prove deceit- 
ful,” and they did in this case for Miss Shum was 
so round, so ruddy, so Hudibrastic withal, that no- 
body would have supposed that she was capable of 





| his heels. 





bruising even a pound of butter, and yet she had 
contrived to veil Priscilla’s starboard’ eye in mourn- 
ing. How she had reached so high as Priscilla’s 
right eye was a matter of wonder to every eye- 
witness. She was by no means well made for 
jumping and the complainant was nearly twice as 
tall as she. 

It was shown that Mrs. Shum occupied the house 
No. — Plum street, where, on the first floor, she 
carried on a thriving business in the “translating 
line,” i. e., she employed craftsmen in translating old 
shoes into new ones, or, in short, putting new 
soles to old bodies. The rejuvenated shoes Mrs. 
Shum sold to persons whose impecuniosity forbade 
them to purchase of regular dealers. 

Now, Mrs. Priscilla Wolf also carried on a trans- 
lating business, i. e., she operated upon old gowns 
and crinoline, or, as Burns would say: 


“She wi’ her needle and her shears, 
Gars auld claes look amaist as weel’s the new.” 


She was tenant in the underground apartment or 
floor, which she hired of Mrs. Shum, upon the 
understanding that she should stick to her “ gowns,” 
and Mrs. Shum to her last —‘ her shoes.” 

It appeared that Priscilla had a good deal of the 
fox element in her composition, for she had occupied 
the apartment but a short time when she violated the 
covenant by making a great display of translated 
shoes — “all ’round the sill of her cellar winder.” 

Mrs. Shum deposed — at the same time character- 
istically illustrating the gesticulations which she used 
on the occasion in question—that when she dis- 
covered the display she cried out to Priscilla that if 
she didn’t take the shoes away that “blessed minit 
she would kick them all down upon her red and 
foxy head;” upon which threat, judging from her 
impersonations, Priscilla looked up from her sub- 
terranean abode and grinned defiance —as defiant a 
grin, perhaps, as that of the wolf which General 
Putnam is said to have pulled out of the cavern by 
the tail, while the people pulled the general out by 
Mrs. Shum still repeated her threat to 
remove the shoes in manner stated, while Priscilla 
continued to grin and told her she would “ram- 
shackle” her if she did, but notwithstanding the 
daunt, Mrs. Shum swept all the shoes into the cellar 
hole upon Priscilla, when Priscilla emerged from 
her cavern midst the shower of shoes, “her soul in 
arms and eager for the fray.” Mrs. Shum was not 
the woman to quail under any exigency and she con- 
centrated her powers, her eyes flashing, when the 
wolf-like Priscilla closed upon her and they wrestled 
together like “ Death and the Dumpling,” and when 
separated Priscilla’s right eye was in the condition 
stated. 

A witness named Ottiwell Woodd was called on 
behalf of Priscilla. He was a short, stout, curly- 


haired, bushy-whiskered, merry little Emeralden, 
whose name, when given in answer to the justice’s 
question, sounded like Ottelwood. He was asked 
twice over to pronounce his name, but as he per- 
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sisted in speaking it quickly the justice told him to 
spell it, at the same time eyeing him sharply. The 
dumpy little man complied: O-tt-i-w-e-ll W-oo-dd. 
The spelling of the name confounded the justice 
more than ever, who, amidst the laughter of the 
bystanders, scribbled something in his record book, 
and asked the question, “Did the defendant strike 
the plaintiff with malice prepense? ” 

Witness —“ No, your honor, she striked her with 
her fist.” 


Justice —“ Understand me, I want to know 
whether she attacked her with an evil intent?” 
Witness — “ No, your honor, it was not in a tent 


at all—it was by Mistress Shum’s celler.” 

After much difficulty on the part of the justice to 
ascertain what the witness knew about the case and 
finding the gist of his testimony to be that Mrs. 
Shum committed the “assault on Priscilla Wolf 
who is a very nice, peaceable lady,” he was told to 
“stand down.” Mrs. Shum thereupon admitted that 
she first struck the complainant, but she declared it 
was enough to make “any dacent woman of caracter 
bile to have her bread taken out of her mouth by 
stratyjim. Howsomever, yer honor,” she continued, 
after wiping her mouth with her apron, “I don’t 
know as that I should ha’ minded it so much if she 
hadn’t h’ undersold me!” 

“Sold under you, you mean,” said the justice. 
“If you sold on the first floor and she sold in the 
cellar she sold under you, of course.” “Aye, coarse 
enough, yer honor, and a coarse piece of goods she 
is—look at her in whatsomever way,” rejoined 
Mrs. Shum, evidently not comprehending the 
lurking humor of the justice. The justice at last 
decided that both had been at fault, and ordered 
the warrant to be suspended in terrorum over Flor- 
ence O’Shaughnessey Shum, and recommended Pris- 
cilla Wolf to mind her P’s and Q’s and not cause 
any complaint thereafter in displaying shoes. 

, At this point a note was handed to us, and upon 
opening it we read — 


? 


“A kind of English cut on Latin, 
Like fustian heretofore on satin,” 


which pleased my chum Hugh Punicus so much we 
cannot refrain from transcribing it. Here it is: 


“Mi Dea Johannes— Ducum mundi nittu Gerres; 
tritucum at ait. Expecto meta fumen to te, and 
eta beta pi. Superat tentu one. Dux, hamor clam 
pati; sumparatis, hominie, icisjam, etc., etc. Sidnor 
Hoc. 

Feso resonan —Floa sole! 

N. B.—Telu Punicus tucum.” 


Soon after the receipt of this Latinized missive, 
Hugh and I sauntered out of the court room, as it 
was time to think of the soiree to be given that 
evening by our friend Gerres (who, by the way, is a 
promising limb of the law), and to appear in be- 
fitting style at one of his ‘suppers one required 
abundance of time to prepare the nicest of ward- 
robes and the most fashionable hairdresser. 





The justice of a police, or magistrate’s, court 
should be endowed with good common sense; have 
an intuitive knowledge of human nature, and be free 
from elements of vindictiveness —able to hold the 
scales of justice with an unbiased hand. 

Such courts necessarily wield a very potent in- 
fluence upon the great common masses of the people 
—those whose rights and interests are concentered 
in such judgment and disposition of their liberties 
or rights as the justice renders or makes. It is far 
better for the community at large that a justice of a 
police court be endowed with discrimination, dis- 
cernment and good common sense, than to be a 
highly educated lawyer without these endowments. 

In fact, some writers have maintained that superior 
education and legal training do not, ipso facto, de- 
velop those endowments— nor a judicial tempera- 
ment— which seems inborn in some men, viz., a 
broad and generous common sense, a capacity to act 
with wisdom commensurate with the peculiar sur- 
roundings, circumstances and exigencies of the indi- 
vidual, or matter involved. 

As some persons would be ennobled and some de- 
graded by the judgment or treatment in one of these 
courts —and leave an influence upon their future 
character,— it follows that the qualities in a justice, 
or magistrate, we have mentioned, seem doubly re- 
quisite. 

Joun Freeman BAKER. 
ee 


CIVIL SERVICE CLASSIFICATION OF 
JURORS. 





The safeguard of our institutions lies in the pre- 
servation of the jury system. The origin of the 
modern trial by jury is of great antiquity, and the 
historical development of the same is a subject well 
calculated to arrest and rivet the attention of the 
thoughtful student. We know that the trial by 
jury in use among the Greeks and Romans was 
an entirely different affair from our modern English 
trial by jury. In 1215, Stephen Langton, and other 
English barons, at Runnymede, exacted from the 
unwilling King John Magna Charta, the great pal- 
ladium of English liberty. Yet it was no new law, 
but rather a correction of abuses. Henry II. en- 
larged the scope of the trial by jury, and extended 
its prerogatives so that it became the settled law 
of the land. 

A citizen should feel flattered when called upon to 
serve his fellow citizen in the capacity of a juror, 
but alas, indeed, it is a responsibility which nine 
out of every ten individuals seemed determined to 
shirk. Many and varied are the pretexts and ex- 
cuses put forward to escape from the important 
public duty, and many of the excuses are ludicrous 
in the extreme. They vary from a sick wife to fic- 
titious kidney complaints, and every subterfuge 
known to the human imagination has been em- 
ployed to hoodwink the cautious judge and careful 
guardian of our liberties. 

Let us examine the present method in vogue in 
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our large American cities as to the selecting, dtaw- 
ing and impanelling of jurors. The election com- 
missioners or those having charge of the voting lists 
in cities, or in towns, the selectmen, draw whenever 
occasion requires, a certain number of citizens to 
serve as jurors. These men are simply chosen from 
the voting lists, and the question as to their com- 
petency is not even entered into. Lunatics, eccen- 
tric people, criminals, and other undesirable jurors 
are drawn with great frequency. Drunkards, 
thieves, and other moral delinquents are daily ex- 
cused from servicé after they have served on a few 
cases, when the government officials become aware 
of their true character. The educational qualifica- 
tions of jurors, the most important requirement of 
all, is not even considered. Why a man should be 
drawn upon a jury, and allowed to vote away the 
lives, liberty, and property of his fellow citizens, 
before it is discovered that he is mentally compe- 
tent, is a matter I am unable to account for. The 
civil service laws of the United States, and of every 
State in our country, provide for an examination 
for every kind of an employment, not even except- 
ing the humble day laborer who toils with the pick- 
axe and shovel, and swelters in the ditches. He 
must be able to read and write the English lan- 
guage, and possess other qualifications laid down 
by the board of civil service examiners. The civil 
service laws are silent upon the jury question. The 
jury is the haven of rest for the ignorant, the stupid, 
the undiscerning, the lame, the halt, and the blind. 
The business man is always at the judge’s elbow 
with an ever-ready excuse, and the self-same busi- 
ness man will be heard to comment loudly upon the 
character and defects of the jury system. The re- 
sult of the evasion of jury duty by the intelligent 
and respectable portion of the community is seen 
in the average composition of the jury in our large 
cities. They are, in some cases, not any better than 
the criminals whose cases they are passing judgment 
upon. Jury bribing is common, and justice too 
often becomes a travesty and a burlesque. A man’s 
character should be investigated before he should be 
allowed to sit upon the panel, and he should also 
be obliged to pass an examination in certain ele- 
mentary studies, just to satisfy the court that he is 
not mentally unbalanced, or possessed of no educa- 
tion or reasoning power. If such procedure were in 
vogue, stupid verdicts would be less common. What 
a farce it is to try a complicated case of real prop- 
erty law, and have it left to a jury who are not 
possessed of any general or current information, 
and who, in most cases, are utterly incapable to pass 
upon a single question of fact, to say nothing of 
the power vested in them to judge as well of the 
law applicable to any case. The weakening of the 
confidence of the public in the adnfinistration of 
justice is due, in a great measure, to the incom- 
petency of our jurors. Not one jury in a hundred 
can render a satisfactory verdict in a case involving 
title to land, or rights of way, no matter how in- 
telligently the law is explained to them by the court. 








Millions of dollars are annually bequeathed by 
philanthropic individuals to schools and colleges for 
the advancement of education, but alas, it seems to 
have benefited the administration of justice but 
little, if we judge by recent results. There is no 
excuse for ignorance in this, the land of liberty and 
enlightenment, but the supreme indifference of one 
citizen to the social being and welfare of his neigh- 
bor has resulted in the present deplorable state of 
affairs. 

But it may be argued that a law requiring a men- 
tal examination of jurors is unconstitutional, be- 
cause it infringes on certain inalienable rights of 
citizenship which are guaranteed to the humblest 
citizen under our constitution. My answer to the 
above is this: The present civil service laws have 
been held constitutional innumerable times, and I 
can see nothing unconstitutional in a law which 
tends to uplift the standard of the jury. 

Prosecuting officials should refrain from becom- 
ing too intimate with members of the panel, and 
the presentation of bouquets by jurors to officials 
connected with the administration of justice should 
be stopped. ‘ 

The remedy is a simple one: Allow the court to 
draw its own jurors, make certain social and edu- 
cational qualifications necessary to render one eli- 
gible for jury duty, exclude cripples or people 
suffering from any ailment or infirmity which would 
be liable to affect or warp their judgment, eccentric 
individuals, cranks, reformers, drunkards, thieves, 
politicians, etc., and the immediate result will be 
seen in the perfect administration of justice as ad- 
ministered by our modern jury. 


JosepH M. SULLIVAN, 
Of the Suffolk (Mass.) Bar. 


————— 


SENTENCE OF DEATH—EX POST FACTO 
LEGISLATION. 





SupreEME Court OF THE UNITED STATES. 
No. 123.— OctoBer TERM, 1904. © 





Joun Rooney, Plaintiff in Error, v. THe STATE oF 
NortH Dakota. 


(January 23, 1905.) 





Mr. Justice HARLAN delivered the opinion of the 
court. 

This writ of error brings in question a final judg- 
ment of the Supreme Court of the State of North 
Dakota, affirming the judgment of an inferior court 
of that State, by which pursuant to the verdict of a 
jury the plaintiff in error, John Rooney, was sen- 
tenced to death for the crime of murder in the first 
degree. 

The sole question upon which the plaintiff in error 
seeks the judgment of this court, and the only one 
that will be> noticed, is whether the statute under 
which he was sentenced was ex post facto and there- 
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fore unconstitutional in its application to his case. 
His counsel agrees that the judgment must stand if 
the statute be constitutional. 

Before as well as after the passage of the statute 
under which the sentence was pronounced the 
punishment prescribed by the State for murder in 
the first degree was death or imprisonment in the 
penitentiary for life (Rev. Codes, N. D. 1880, sec. 
7068). 

By the statutes in force at the time of the com- 
mission of the offense, August 26, 1902, as well as 
when the verdict of guilty was rendered, it was 
provided that when a judgment of death is rendered 
the judge must deliver to the sheriff of the county 
a warrant stating the conviction and judgment, and 
appointing a day on which the judgment is to be 
executed, “ which must not be less than three months 
after the day in which judgment is entered, and not 
longer than six months thereafter” (sec. 8305) ; 
that when there was no jail within the county, or 
whenever the officer having in charge any person 
under judgment of death deemed the jail of the 
county where the conviction was had insecure, unfit 
or unsafe for any cause, he could confine the con- 
victed person in the jail of any other convenient 
county of the State (sec. 8320); that the judgment 
of death should be executed within the walls or yard 
of the jail of the county in which the conviction 
was had, or within some convenient enclosure within 
such county (sec. 8321) ; and that judgment of death 
must be executed by the sheriff of the county where 
the conviction was had, or by his deputy, one of 
whom at least must be present at the execution 
(Rev. Codes of N. D. 1899, pp. 1622-3). 

The sentence of death was pronounced March 31, 
1903. Prior to that date, namely, on March 9, 1903, 
the legislature — without changing the law prescrib- 
ing death or imprisonment for life as the punish- 
ment for the crime of murder in the first degree — 
passed an act providing that all executions should 
take place at the penitentiary, and amending certain 
sections of the Revised Codes of 1899. By that act 
it was provided: 

“§ 1. The mode of inflicting the punishment of 
death shall be by hanging by the neck until the per- 
son is dead; and the warden of the North Dakota 
penitentiary, or in case of his death, inability or ab- 
sence, the deputy warden, shall be the executioner; 
and when any person shall be sentenced, by any 
court of the State having competent jurisdiction, to 
be hanged by the neck until dead, such punishment 
shall only be infiicted within the walls of the North 
Dakota penitentiary at Bismarck, North Dakota, 
within an enclosure to be prepared for that purpose 
under the direction of the warden of the penitentiary 
and the board of trustees thereof, which enclosure 
shall be higher than the gallows, and so constructed 
as to exclude public view.” 


“§ 3. When a person is sentenced to death, all 
writs for the execution of fhe death penalty shall 
be directed to the sheriff by the court issuing the 
same, and the sheriff of the county wherein the 





prisoner has been convicted and sentenced shall, 
within the next ten days thereafter, in as private 
and secure a manner as possible to be done, convey 
the prisoner to the North Dakota penitentiary, , 
where the said prisoner shall be received by the 
warden, superintendent or keeper thereof, and se- 
curely kept in close confinement until the day desig- 
nated for the execution. * *” 

“$14. That section 8305 of the Revised Codes 
of 1899, relating to judgment of death, warrant to 
execute, be amended so as to read as follows: 
§ 8305. When the judgment of death is rendered the 
judge must sign and deliver to the sheriff of the 
county a warrant duly attested by the clerk under 
the seal of the court, stating the conviction and 
judgment, and appointing a day upon which the 
judgment is to be executed, which must not be less 
than six months after the day in which the judg- 
ment is entered, and not longer than nine months 
thereafter.” 

“§ 16. All acts and parts of acts in conflict with 
the provisions of this act are hereby repealed” 
(Laws of N. D. 1903, c. 99, p. 119). 

By the sentence it was ordered that the accused 
be conveyed to the State penitentiary, “there to be 
kept in close confinement until October the ninth, 
1903,” and, within an enclosure in that building to 
be erected for the purpose, be hung by the warden 
of the penitentiary, or in case of his inability to act 
or his absence therefrom, by the deputy warden, 
before the hour of sunrise on the day fixed for the 
execution. 

It appears from the statement of the case that the 
statutes in force when the sentence of death was 
pronounced differed from those in force when the 
crime was committed and when the verdict was ren- 
dered, in these particulars: 


1. By the later law, close confinement in the peni- 
tentiary for not less than six months and not more 
than nine months, after judgment and before execu- 
tion, was substituted for confinement in the county 
jail for not less than three months nor more than 
six months after judgment and before execution. 

2. By the later law, hanging, within an enclosure 
at the penitentiary by the warden or his deputy, was 
substituted for hanging by the sheriff within the 
yard of the jail of the county in which the convic- 
tion occurred. 

We are of opinion that in the particulars just 
mentioned the statute of 1903 is not repugnant to 
the constitutional provision declaring that no State 
shall pass an ex post facto law. It did not create a 
new offense nor aggravate or increase the enormity 
of the crime for the commission of which the ac- 
cused was convicted, nor require the infliction upon 
the accused of any greater or more severe punish- 
ment than was prescribed by law at the time of the 
commission of the offense. The changes, looked at 
in the light of reason and common sense and applied 
to the present case, are to be taken as favorable 
rather than as unfavorable to him. It may be some- 
times difficult to say whether particular changes in 
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the law are or are not in mitigation of the punish- 
ment for crimes previously committed. But it must 
be taken that there is such mitigation when by the 
later law there is an enlargement of the period of 
‘confinement prior to the actual execution of the 
criminal by hanging. The giving, by the later 
statute, of three months’ additional time to live, 
after the rendition of judgment, was clearly to his 
advantage, for the court must assume that every 
rational person desires to live as long as he may. 
If the shortening of the time of confinement, whether 
in the county jail or in the penitentiary before execu- 
tion, would have increased, as undoubtedly it would 
have increased, the punishment to the disadvantage 
of a criminal sentenced to be hung, the enlargement 
of such time must be deemed a change for his 
benefit. So that a statute which mitigates the rigor 
of the law in force at the time a crime was com- 
mitted cannot be regarded as ex post facto with ref- 
erence to that crime (Calder v. Ball, 3 Dall. 386, 
391, Chase, J.; Story’s Const. sec. 1345; Cooley’s 
Const. Lim. 267; Com’th v. Gardner, 11 Gray, 443; 
1 Bishop’s Crim. Law, sec. 280). Besides, the ex- 
tension of the time to live, given by the later law, 
increased the opportunity of the accused to obtain a 
pardon or commutation from the governor of the 
State before his execution. 


Nor was the punishment, in any substantial sense, 
increased or made more severe by substituting close 
confinement in the penitentiary prior to execution 
for confinement in the county jail. It is contended 
that “close confinement” means “solitary confine- 
ment,” and Medley’s case (134 U. S. 160) is cited 
in support of the contention that the new law in- 
creased the punishment to the disadvantage of the 
accused. We do not think that the two phrases 
import the same kind of punishment. Although 
solitary confinement may involve close confinement, 
a criminal could be kept in close confinement with- 
out being subjected to solitary confinement. It can- 
not be supposed that any criminal would be sub- 
jected to solitary confinement when the mandate of 
the law was simply to keep him in close confinement. 

Again, it is said that the law in force when the 
crime was committed only required confinement, 
whereas the later ‘statute required close confinement. 
But this difference of phraseology is not material. 
“Confinement” and “close confinement” equally 
mean such custody, and only such custody, as will 
safely secure the production of the body of the 
prisoner on the day appointed for his execution. 

The objection that.the later law required the 
execution of the sentence of death to take place 
within the limits of the penitentiary rather than in 
the county jail, as provided in the previous statute, 
is without merit. However material the place of 
confinement may be in case of some crimes not in- 
volving life, the place of execution, when the punish- 
ment is death, within the limits of the State, is of 
no practical consequence to the criminal. On such a 
matter he is not entitled to be heard. 

The views we have expressed are in accord with 





those announced by the Supreme Court of North 
Dakota (State v. Rooney, 12 N. D. 144, 152). 

We are of opinion that the law of 1903 did not 
alter the situation to the material disadvantage of 
the criminal, and, therefore, was not ex post facto 
when applied to his case in the particulars mentioned. 


Judgment affirmed. 
saat ieitesitins 
JAMES C. CARTER. 
The death of James C. Carter was announced in 
the Appellate Division of the Supreme Court in New 
York city by Wheeler H. Peckham, and, on his mo- 


tion, the court adjourned for the day. Mr. Peckham 
spoke as follows: 


If the court please: Since your honors last ad- 
journed there hath fallen upon this court and upon 
the members of the bar a loss which can hardly be 
expressed in words. There was one man to whom 
we all yielded precedence. It was a precedence that 
was commanded and given because of the warm 
sentiments — because of the great appreciation of the 
character and deeds of the man whom we all so 
loved. 

James C. Carter has passed away within the last 
twenty-four hours. I have been requested to call the 
fact to your honors’ attention, and I understand that 
I have the permission of the court so to do. 

He was a man, great as lawyer, as jurist; greater 
still in his individuality, as a citizen of New York 
and of the United States. The whole bar through- 
out the whole country knows him well. There is 
not a court that ever sat to which he addressed him- 
self that was not confident that light would be thrown 
upon the question under consideration, and that not 
only of a purely intellectual character, but the light 
that shines because of the moral attributes of the 
man. 

I do not feel that I can do any justice to that 
which has been asked of me. I never felt so utterly 
inadequate to do anything I was called upon to do. 
I cannot speak properly and reasonably of him, for 
I not only suffer in common with the great mass of 
the bar with the great mass of the bench, every- 
where, but I have the personal peculiarity of the loss 
of the best friend I ever had. 

I know your honors will pardon me. Fifty years — 
forty years, to be more precise — forty years we have 
been warm, close personal friends; I the gainer al- 
ways. He did everything for me that a friend could 
do for another. And, therefore, when I come to ask 
the court to recognize the great loss that we have 
suffered I feel that you will excuse me when I am 
compelled to say that I have suffered the greater and 
am utterly unable to picture as I should the great 
merits of this man. 

I have but to ask that in commemoration of the 
man whom we all regard as princeps — facile prin- 
ceps —and who has been taken away from us in the 
full measure of a grand life, that we shall give to 
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him the respect of an adjournment until such time 
as it may please the court. 

Presiding Justice Charles H. Van Brunt, in grant- 
ing the motion, said: 

It was a great shock to all the members of the 
court to learn this morning of the unexpected death 
of Mr. Carter. He had been for so many years so 
prominent a figure in all that related to that which 
tended to the good of the bar and of the community 
that I hardly know how his place can be filled. 

Mr. Carter was not only great as a lawyer, but he 
was distinguished as a citizen. He was not only 
noted for his love of the law, but he was also equally 
prominent in everything which tended to the good of 
the community at large. I necessarily feel deeply 
upon this occasion, because the relations between 
Mr. Carter and myself have always been most cor- 
dial in character. He was one of only two or three 
that are left of the members of the bar who were 
prominent at the time that I went upon the bench, 
now about thirty-six years ago. 

And the shock was so much the greater because 
only two weeks ago yesterday I saw him and talked 
with him. He seemed to be in good condition and 
good spirits and good health. It was the occasion 
of his making the presentation of the bust of Judge 
Beekman to the Supreme Court, which you will, un- 
doubtedly, recollect occurred on the thirty-first of 
January, two weeks ago yesterday. We all then 
saw the same Mr. Carter, in the elegance of. his 
diction and the elegance of the delivery of his 
presentation address. 

And there is another reason why the death of Mr. 
Carter should be regretted. We have lost another 





of the representatives of the true lawyer. He had 
received his education before codes had prostituted | 
the practice. As a consequence he had been accus- 
tomed to consider the principles which were under- | 
lying legal questions and did not confine himself in| 
the investigation of those questions to statutory | 
enactments or judicial decisions. He first examined | 
the question for the purpose of ascertaining what | 
principle was underlying it — what under, the com- | 
mon law would have been the rule; and then he 
necessarily was required to examine to ascertain how 
far this principle had been distorted by statutory en- 
actment and legislation by decision. He has argued 
many important and prominent cases in which I have 
presided, and it was always instructive — you could 
always learn something in regard-to the science of 
the law in the manner in which he presented the sub- 
ject And I do not know when we shall see his like 
again. 

Therefore, it seems to me that not only the bar, 
but the community at large has met with a loss in the 
passing away of a man of the fine legal attainments 
and the high character which marked Mr. Carter’s 
career. It is with great regret that we have to in- 
scribe upon the minutes of the court our adjourn- 
ment of the business of this court for the day by 





reason of his death. 


James Coolidge Carter was born in Lancaster, 
Mass., on October 14, 1827. He was educated at 
Harvard College and at the Harvard Law School, 
graduating from the latter institution in 1853. Mr. 
Carter was associated with Charles O’Conor in the 
prosecution of the Tweed ring. 

In 1875 Governor Tilden appointed Mr. Carter 
a member of the commission to devise a form of 
municipal administration for cities in the State of 
New York, and in 1888 Governor Hill appointed him 
a member of the constitutional commission. When 
it was proposed to codify the common law of the 
State of New York Mr. Carter opposed the meas- 
ure, notably in a monograph which he published in 
1883, entitled “The Codification of Our Common 
Law.” : 

With Edward J. Phelps and Judge Henry W. 
Blodgett, Mr. Carter was appointed by President 
Harrison in 1892 as counsel for the United States 
before the Behring sea tribunal, which met in Paris 
in February, 1893, and adjudicated the dispute be- 
tween this country and Great Britain. 

Mr. Carter, in 1889, delivered an address before 
the Virginia State Bar Association on “The 
Provinces of the Written and Unwritten Law.” The 
“Tdeal and the Actual in Law” was the subject of 
an address by Mr. Carter before the American Bar 
Association in 1890. 

The late Professor James Bradley Thayer, of 
Harvard Law School, dedicated his “ Preliminary 
Treatise on Evidence” to Mr. Carter in the follow- 
ing words: “To an old and honored friend, James 
Coolidge Carter, of New York, who, throughout a 
professional career which has placed him high among 
the leaders of the bar of the United States, has never 
been wanting to the larger interests of his profes- 
sion and his country, when wisdom, eloquence and 
generous courage might serve them, this book is 
offered as a tribute of respect and gratitude.” 

Professor Thayer died on February 14, 1902. 
Carter dies just three years later to the day. 


BENEIE 57 Soar ae 
RUSSIA’S GOVERNMENT. 


Mr. 





Russia’s government is an absolute monarchy, in 
which the whole legislative, executive and judicial 
power is united in the emperor, whose will alone is 
law. The sovereigns of the reigning house, how- 
ever, have acknowledged certain rules of govern- 
ment as binding, the chief of them being the law of 
primogenitive succession of the throne. Another 
fundamental law is that every sovereign of Russia, 
with his consort and children, must be a member of 
the Orthodox Greek Church. The administration of 
the empire is intrusted to four great boards, or coun- 
cils, possessing separate functions. The first of 
these boards, the Council of State, established by 
Alexander I in 1801, and reorganized by the imperial 
ukase of May 20, 1901, consists of a president named 
annually by the emperor, and an unlimited number 
of members appointed by him. The council is di- 
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vided into four departments — legislative, civil and 
church administration, state’s economy and industry, 
and sciences and commerce. Each department has 
its own organizations, but there are collective meet- 
ings of the four sections. 

The second of the great colleges or boards of gov- 





ernthent is the Ruling Senate, established by Peter 
I, in 1711. The functions of the senate are partly 
of a deliberative and partly of an executive char- | 
acter. To be valid a law must be promulgated by | 
the senate. It is also the high court of justice for | 
the empire. The senate is divided into six depart- 
ments, which all sit at St. Petersburg, two of them 
being courts of cassation. Besides its superintend- | 
ence over the courts of law, the senate examines | 
into the state of the general administration of the 
empire, and has power to make remonstrances to | 
the emperor. 


The third college, established by Peter I, in the | 
year 1721, is the Holy Synod, and to it is committed 
the superintendence of the religious affairs of the 
empire. It is composed of the three metropolitans | 
(St. Petersburg, Moscow and Kiev), the Archbishop | 
of Georgia (Caucasus) and several bishops, sitting | 
in turn. All its decisions run in the emperor’s 
name and have no force till approved by him. 

The fourth board of government is the Committee 
of Ministers. It consists of all the ministers, four- 
teen in number. Besides these, five Grand Dukes 
and many functionaries, chiefly former ministers, 
form part of the committee. 

The empire is divided into 78 governments, 19 
provinces and 792 districts. At the head of each 
general government is a governor general, the repre- 
sentative of the emperor, with large powers. 

The emperor is in possession of the revenue from 
the crown domaitis, consisting of more than a million 
square miles of cultivated land and forests, besides 
gold and other mines in Siberia, and producing a 
vast revenue, the actual amount of which is un- 
known, as no reference to the subject is made in the 
budgets or finance accounts, the crown domains 
being considered the private property of the imperial 
family. 


i 


THE EQUITABLE LIFE ASSURANCE 
SOCIETY. 


Strongest in the world fitly designates this young- 
est of the “three giants,” the Equitable Life Assur- 
ance Society of the United States, whose statement 
is published elsewhere in this issue. The excess of 
assets over liabilities, or the surplus, amounts to 
$80,794.269.21, and is larger by many millions than 
the corresponding fund held by any other com-| 
pany. This fund is held solely for the protection of 
the society’s contracts and the profit of its large 
body of policyholders. 

The various items are set forth in the statement 
on another page. The total assets amount to 
$413,053,020.74, out of which the assurance fund or | 








| rents, etc. 
|amounted to $36,380,047.30, of which dividends to 


reserve of $327,.738,358 is provided for, and all the 
other liabilities, amounting to $5,420,393.53, or total 
liabilities of $333,158,751.53. The difference is the 
item of surplus above mentioned. Total receipts 
amounted to $79,076,695.95, of which $62,643,836.74 
was from premiums and $16,432,859.21 from interest, 
The total payments to policyholders 


policyholders were $6,001,902.51 and death claims 
$18,049,539.35. The outstanding assurance is 
$1,495,542,892, and the amount of new business, less 
not taken assurance, during the year $222,920,037. 
These are very satisfactory amounts, and reflect 
credit upon the officers who directed and the agency 
force that performed the great undertaking. 


—- —— —-—— 


SUIT FOR DAMAGES AGAINST A CHRIS- 
TIAN SCIENCE HEALER. 





On November 2d, last, we used the following 
language: 


* “Tn view of the fact that Christian Science goes 
counter to the general results of human experi- 
ence and therefore necessarily involves all manner 
of logical inconsistency, we doubt the wisdom of 
attempting to effectuate its policies by legal 
analogies. 

“Ti ordinary religious and theological contro- 
versies the courts have always sought as far as 
possible to remit parties to ecclesiastical remedies. 
It will be found necessary to follow this policy 
even more stringently with regard to Christian 
Science. Of course, legislatures or courts should 
not interfere with the adherents of this school in 
their purely religious beliefs or harmless religious 
practices. But their speculative faith had best, as 
far as possible, be ignored in passing upon ques- 
tions of civil rights or criminal wrongs. That is to 
say, the courts should refuse to recognize the teach- 
ings of Christian Science as a defense to infractions 
of the criminal law, and should refrain from grant- 
ing affirmative relief in civil cases based upon 
interpretations of the principles of the system.” 

The supernatural or purely religious element so 
thoroughly permeates the therapeutical practice of 
this sect that the one. cannot be considered from 
their point of view except in connection with the 
other, so that it is far better, as far as possible, to 
class the whole subject as one of religion and not 
to attempt to administer rights growing out of 
Christian Science according to ordinary law. 

The proper policy was practically exemplified by 
the recent decision of the Supreme Court of New 
Hampshire in Spead v. Tomlinson (October, 1904 
[59 Atl. 376]). This was something in the nature 


of an action against a Christian Science healer for 
The facts are stated as follows: 


malpractice. 
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“Case to recover for damages alleged to have 
been suffered by the plaintiff at the hands of the 
defendant, who is a Christian Science healer. The 
declaration contains counts in contract, negligence 
and deceit. Two trials were had in the Superior 
Court. At the first trial a verdict was ordered 
for the defendant upon the count in contract, sub- 
ject to the plaintiff’s exception. The case was sub- 
mitted to the jury upon the other counts, and a 
disagreement resulted. The court refused to trans- 
fer the question raised by the exception to the 
direction of a verdict, and no bill of exceptions was 
filed. At the second trial the plaintiff excepted to 
a denial of her request for permission to introduce 
evidence upon the count in contract and to the 
direction of a verdict for the defendant upon the 
other counts. In April, 1898, the plaintiff, who was 
then about fifty-five years old, suffered from an 
attack of appendicitis, employed a medical prac- 
titioner for several months, and learned in a gen- 
eral way the course pursued by physicians in the 
treatment of that disease. During the summer of 
1899 she became interested in the doctrines of 
Christian Science, and attended meetings where the 
defendant told of wonderful cures he had performed. 
November 13, 1899, the plaintiff noticed symptoms 
similar to those which had ushered in the previous 
attack of appendicitis, visited the defendant at his 
home, informed him of the nature of her trouble 
and her dread of a surgical operation, and employed 
him to treat her. The defendant told her that a 
surgical operation was not necessary, that she was 
not to take any medicine, and that he could and 
would cure her if she continued his treatment. He 
directed her to read ‘ Science and Health,’ to con- 
tinue her usual diet of solids, and to take her ac- 
customed exercise. He also read to her extracts 
from ‘Science and Health,’ and administered treat- 
ment by sitting in front of her in an attitude of 
prayer. The plaintiff employed the defendant for 
several days, and during this time her illness in- 
creased. She finally placed herself in the hands 


of physicians, submitted to a surgical operation and | 


Christian Scientists, nor the sincerity of her own 
belief in their doctrines at the time she employed 
the defendant.” ; 

It was held, among other points, overruling 
plaintiff's exceptions, that if there was any negli- 
gence on the part of the defendant healer, the 
plaintiff, who voluntarily submitted herself to this 
peculiar form of healing, was contributory to it, 
and, second, that no deceit had been practiced be- 
cause, although the defendant told plaintiff that he 
could and would cure her, there was no fraudulent 
|or deliberate misleading as the defendant had im- 
| plicit faith in what he said. Views such as these 
| would relieve the courts from trials of the vague 
| question whether a Christian Science healer had 
|correctly administered his own system. The fol- 
lowing extract, although to an extent obiter, is 
suggestive and may be found of general public 
| interest: 





“Assuming (without deciding) that such treat- 
|ment is forbidden by the provisions of section 8, 
|chapter 278, Pub. St., 1891, which makes the 
| killing of a human being by culpable negligence 
manslaughter, or by the provision of the common 
law which makes it unlawful for anyone to do what 
is liable to endanger the life or health of others 
(Goodyear v. Brown, 155 Pa. 903, 26 Atl. 665, 20 
|L. R. A. 838, 35 Am. St. Rep. 903, 907) and that 
the duty of not doing what is forbidden by either 
provision was imposed on the defendant for the 
plaintiff's benefit, the question still remains whether 
the plaintiff's own wrong contributed to cause her 
injuries. It is elementary that if it was illegal for 
the defendant to treat the plaintiff as he did, it was 
equally illegal for her either to knowingly employ 
| him to give her such treatment or to consent to 
be so treated. So far as the evidence goes, her 
knowledge in respect to: the disease from which 
| she was suffering and the treatment prescribed for 
it by regular physicians in good standing, and in 
respect to the way the defendant proposed to treat 
|her, was at least equal to his. 

It does not follow as a matter of law from the 
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was cured. There was evidence tending to show | fact that the plaintiff cannot recover in this action 
that the defendant’s treatment was injurious to the |on the count in negligence, that the defendant 
plaintiff, and that, if it had been persisted in, a | would not have been guilty of manslaughter if the 
cure would have been impossible. The plaintiff | plaintiff had died from the effects of his treatment. 
knew that the defendant made no claim to any|If he had been indicted upon the provisions of 
knowledge of medicine and surgery, that he relied | section 8, chapter 278, Pub. St., 1801, the State 
solely on the power of God to heal disease, and | would base its right of action on his failure to per- 
that his advice and treatment were contrary to |form a duty the law.imposed on him for its benefit. 
what she would have received from a physician. | The State has a direct interest in the lives and 
She testified that she employed him because she | health of all its citizens. Everyone who has to do 
believed he could cure her, and that her belief! with the lives and health of others not only owes 
was based upon his representations as to the|the individuals with whom he comes in contact a 
efficacy of his treatment in other cases. She further | legal duty, but also owes the State the duty of 
testified that she did not doubt the sincerity of | using ordinary care to do nothing which will en- 
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danger their lives or health. In an action by the 
‘State it would be no answer to show that if the 
deceased had used ordinary care to avoid being 
injured he’ would not have died; for the defendant 
is not indicted for his failure to perform a duty the 
law imposed on him for the deceased’s benefit, but 
{dt his failure to perform one imposed on him 
for the benefit of the State. It is no more an 
answer in such an action to show that notwith- 
standing the defendant’s fault death would not have 
resulted if the deceased had used ordinary care to 
avoid being injured, than it would be in an action 
against one of two joint tort feasors to show that 
notwithsanding the defendant’s negligence the 
plaintiff would not have been injured if the,;other 
had done his duty (State v. Center, 35 Vt. 378; 
Commonwealth v. Collberg, 119 Mass. 350, 20 Am. 
Rep. 328; Commonwealth v. Pierce, 138 Mass. 165, 
52 Am. Rep. 264; State v. Hardister, 38 Ark. 605, 
42 Am. Rep. 5; Rex v. Walker, 1 C. & P. 320; 
Rex v. Long, 4 C. & P. 423). The conclusion that 
the plaintiff’s intelligent and voluntary consent to 
follow the defendant’s advice and abide the result 
of his prayers is an answer to her claim for dam- 
ages on the count in negligence, previously an- 
nounced, is reaffirmed.”— New York Law Journal: 


————- 4 


LIABILITY OF MASTER FOR TORT OF 
SERVANT. 


The liability of the master for the tort of his ser- 
vant is a subject of very wide interest, and one 
which very frequetitly occupies the attention of our 
courts. An interesting decision has been lately given 
on the subject by the Court of Appeal in the case 
of Cheshire v. Bailey. The facts of the case were 
almost precisely the same as those in Abraham v. 
Bullock (86 L. T. 796) up to a certain point; and, 
of course, it is were they diverge that the interest 
comes in. A manufacturer employed a traveler to 
represent him in London, and for this traveler’s use 
hired a brougham from a job-master. The brougham 
was a vehicle specially furnished with shelves and cup- 
boards fitted with locks, to carry the valuable samples 
which the traveler used in order to get orders for 
the goods of his principal. The job-master supplied 
the brougham, the horse and the driver, and was 
specially told that a trustworthy and steady man was 
required as driver. The traveler, in the course of 
his business, was obliged to leave the carriage, with 
valuable property inside it, in charge of the driver 
whilst he visted places of business, and also whilst 
he had necessary refreshment. One day he entered 
a restaurant to have his luncheon, leaving his 
brougham and its contents in charge of the driver, 
as usual. Up to this point the two stories are 
identical for present purposes. Here, however, 
they diverge. In the older case, decided in 1902, 
the driver went into another restaurant himself to 





have some refreshment, leaving the carriage un- 
guarded in the street. It was driven away by a 
thief and the valuable contents were stolen. Here 
the Court of Appeal held that the job-master was 
liable in an action at the suit of the manufacturer 
for the loss of the goods. The reason was clear. 
The job-master had contracted to supply something 
more than merely a man to drive carefully; he had 
contracted to supply a man to take ordinary care 
of the carriage and its contents when the traveler 
was bound to leave it. This ordinary care the ser- 
vant of the defendant did not take, for he left the 
property in the street absolutely unprotected and 
at the mercy of any thief. Therefore, there was 
negligence by the servant within the scope of his 
employment. And as it was hardly arguable that 
the damage was too remote, the defendant was 
“held to be liable. In the recent case, on the other 
hand, when the traveler went into the restaurant, 
the driver himself, in co-operation with others, stole 
the property entrusted to his charge, and was after- 
wards convicted of the crime. Now, the commis- 
sion of such a crime cannot be said to be within 
the scope of such a servant’s employment. The 
master had had a good character with the man, 
and had no reason whatever to doubt his honesty; 
therefore, personally, he was guilty of no negli- 
gence. There were no grounds for asserting that 
the master warranted or insured the honesty of his 
servant. Hence, as the Court of Appeal decided, 
the master was not liable for the loss caused by 
the criminal act of his servant committed outside 
the scope of his authority. The line between the two 
cases is very clear.— Solicitors’ Journal (London). 


pa POOR: ABE See 
WHAT CONSTITUTES BAGGAGE? 





In the recent decision of the First Appellate Divi- 
sion of the New York Supreme Court in Saleevy v. 
Central Railroad of New Jersey (New York Law 
Journal, December 27, 1904), it was held that a rail- 
road company is liable for the loss of merchandise 
belonging to a passenger delivered for carriage, if, 
knowing its character, it is accepted as baggage. It 
was further held that the right to accept merchandise 
|and contract to carry it as baggage is within the 
scope of the authority conferred on a baggage 
master. 

In connection with this case it may be interesting 
to read the decision of the Supreme Court of Missis- 
sippi in Yazoo, etc., R. R. v. Georgia Home Ins. Co. 
(December, 1904, 37 So. 500), which considers the 
frequently mooted but never exactly settled question, 
“What constitutes baggage as distinguished from 
merchandise?” It was held that memoranda and 


papers in the possession of an agent, but relating 
exclusively to the business of his principal, and car- 
ried by the agent solely for business purposes, are 
not baggage, when put by the agent in his trunk; and. 
in the absence of a consent or custom of the railroad 
to accept such papers as baggage, no damages can be 
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recovered, either for the loss of the papers, or for 
delay in their shipment and delivery. 

This case was an extreme one as 2gainst the rail- 
road company, and it was naturally to be expected 
that the court would favor its contention that the 
articles shipped were not baggage. The trunk of the 
agent of the Georgia Home Insurance Company con- 
tained, besides his wearing apparel, various documents 
pertaining entirely to his business as such agent. 
There was a delay in the delivery of the trunk which, 
as was claimed, resulted in a loss of six days of the 
agent’s time, a hotel bill and other expenses. The 
insurance company brought the suit in the name of 
the agent to recover as damages its aggregate loss. 
In the course of the discussion the court accepts as 
perhaps as accurate a definition of baggage as can 
be found the one by Chief Justice Cockburn in 
Macrow v. Great Western, etc., R. R. (6 Q. B. 622). 
which is as follows: 


“We hold the true rule to be that whatever the 
passenger takes with him for his personal use or 
convenience, according to the habits or wants of 
the particular class to which he belongs, either with 
reference to the immediate necessities or to the 
ultimate purpose of the journey, must be considered 
as personal baggage. This would include not only 
all articles of apparel, whether for use or ornament, 
but also the gun case or the fishing apparatus of the 
sportsman, the easel ofthe artist on a sketching 
tour, or the books of the student, and other articles 
of an analogous character, the use of which is per- 
sonal to the traveler, and the taking of which has 
arisen from the fact of his journeying. On.the other 
hand, the term ‘ordinary luggage’ being thus con- 
fined to that which is personal to the passenger, and 
carried for his use or convenience, it follows that 
what is carried for the purposes of business, such as 
merchandise or the like, or for larger or ulterior pur- 
poses, such as articles of furniture or household 
goods, would not come within the description of 
ordinary luggage, unless accepted as such Ly the 
carrier.” 

The opinion of the Mississippi court concludes 
with this language: 

“Tt must be said that the record is very vague 
and indefinite in giving an exact description of these 
memoranda, but it seems clear that the papers were 
the papers of the master, the insurance company, and 
not of this agent, and that they were not designed for 
his personal use or convenience or comfort, but 
strictly and distinctly as business papers in the 
transaction of the business of his master. We think 
it is clear, on a careful reading of the authorities 
cited on both sides, that no papers of the latter kind 
are in any proper or just sense baggage. And we 
understand this to be the doctrine as declared in 
Mississippi Central R. R. v. Kennedy (41 Miss. 678). 
The railroad knew nothing about these memoranda 
being in the trunk, and it is not a case where the 
railroad company has consented to receive or ac- 
cepted these memoranda as baggage knowingly, or in 
accordance with any wsage or custom of the rail- 





road. To hold these papers and documents —so 
important that their delay for a single day might 
involve a loss of from ten to fifty thousand dollars 
to the insurance company; papers and documents 
concededly the property of the company, and not 
of the agent: papers and documents which relate 
exclusively to the conduct of the business of the 
company, and which are in no way needed for the 
personal comfort, convenience or use of the agent — 
constitute baggage, would be to expand the definition 
of baggage beyond anything warranted by any well- 
considered case. We have carefully considered the 
two strongest cases cited by learned counsel for 
appellee— Straub v. Kendrick (Ind. Sup. 23 
N. E. 79, 6 L. R. A. 619) and Gleason v. 
Goodrich Transportation Co. (Wis, 14 Am 
Rep. 716) — but we do not think either in point 
here. In the Gleason case the book which con- 
tained the prices of all the component parts of 
Sheffield goods was the personal property of the 
agent; the suit there being for the value of the 
book specially as such. And so in the other case 
the suit again was for the value of an illustrated 
catalogue prepared by the agent himself, being his 
own personal property, estimated to be worth fifty 
dollars. These cases are much the strongest cited 
by learned counsel for appellee, but we think the 
decisive weight of authority, as well as these cases 
properly considered, would exclude memoranda such 
as those involved in this suit from the category of 
personal baggage (see Mauritz v. N. Y., C. C., 23 
Fed. 765, and, for a valuable discussion, Choctaw, 
etc., v. Zwirtz, Okl., 73 Pac. 941).” 

In Mauritz v. N. Y., etc., R. R. (supra), it is said: 

“The plaintiff’s claim must be limited to baggage. 
But the question is, what is baggage? The rule on 
this subject can only be stated in gencral terms. 
The question what articles come within the rule is 
to be determined by the jury according to the cir- 
cumstances of the case.” 

In Choctaw, etc. R. R. v. Zwirtz (supra), it was 
held that implements and tools of the plaintiff’s 
trade as a butcher did not constitute baggage. 

In Staub v. Kendrick and Gleason v. Goodrich 
Transportation Co. (supra) the general rule exclud- 
ing business articles was relaxed to the extent of 
classing as baggage a single article of a special 
character which was the property of the owner and 
shipper of the trunk. The definition, or, rather, the 
description, of baggage by Lord Cockburn, ahove 
quoted, has been approved by many authorities, and 
will be found uscful as a test in general terms.-— 
New York Law Journal. 

i os 

A hospital organized exclusively for charity is 
held, in Powers v. Massachusetts Homoeopathic 
Hospital ({C. C. A. 1st C.], 65 L. R. A. 372), not 
to be liable for injury to a patient caused by the 
negligence of its carefully selected nursé, even 
though a charge is made and paid for the services 
rendered —at least if the amount paid does not 
make full pecuniary compensation for such services. 
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A VALENTINE. 


’Tis clear, in every word and line 
You write —1 am your valentine. 
All hearts rejoice, all hearts entwine — 
Around some loving valentine. 

In early youth I did incline 

To claim you for my valentine — 

Have ever since — and now enshrine 

Your noble love, my valentine. 

How easy ’tis to write a line 

About that loving heart of thine — 

My valentine, my valentine. 

; —J. F. B. 
New York, February 14, 1905. 


———— > — 
Botes of Cases. 


Attorney at Law — Misconduct.—In a proceed- 





ing entitled In re Lane, decided by the Supreme 
Court of Minnesota in December, 1904 (101 N. W., 
613), it was held that where an attorney encouraged 
a witness in a criminal case to continue in conceal- | 
ment and avoid attendance, when it was known he | 
would be required as a witness, it was a breach of | 
professional duty, subjecting the attorney to dis- 
cipline. The court said in part: 

The conclusions we have reached in this respect de- 
pend almost wholly upon the evidence furnished by 
respondent himself. The natural and probable infer- | 
ence that follows from his admissions and letters 
have necessarily led to the view, which is established 
to a moral certainty, that respondent knew his client 
Roberts was under prosecution and that it was to 
his interest to prevent the attendance of the witness 
Ada Hubbell; that he was intending to send her 
money, and that he received for that purpose the 
money and forwarded it to the place of concealment 
of the witness Ada Hubbell, which would benefit 
not only Roberts, but Leland; and, treating every 
other allegation in the accusation against respondent 
as not having been sufficiently proved, we are re- 
quired to hold that this claim of the accusation is 
established, and we are further required to hold that 
that act by an attorney prevented the attendance of 
a witness and aided in keeping her in concealment, 
by furnishing money to such witness, or aiding and 
abetting his, client, under prosecution, to comply with 
such a request is a bréach of professional duty to 
the fair administration of justice, and cannot be con- 
doned, but should subject him to the discipline of 
this court. We, therefore, hold that the element of 
the charge which accused respondent of having en- 
couraged the witness Ada Hubbell in the criminal 
cause to continue in concealment and avoid attend- 
ance, when it was known that she would be required 
as a witness, has been established, and that this was 
a breach. of professional duty by the respondent as 
an attorney and counselor, and subjects him to dis- 





cipline therefor. 
The judgment of the court is that respondent be 





suspended from practicing as an attorney or coun- 
selor in any of the courts of this State for the period 
of one year. Let judgment be entered accordingly. 


Affidavit — Mode of Taking — Personal Presence 
of Affiant.—In Sullivan v. First National Bank of 
Flatonia, decided by the Court of Civil Appeals of 
Texas in November, 1904 (83 S. W., 421), it was 
held that Rev. St., 1895, article 3, of Texas, requir- 
ing that an oath shall be administered in the mode 
most binding on the conscience of the individual 
taking it, and article 7, declaring that affidavits 
“may be made before” either of enumerated offi- 
cers, require an affiant to be in the personal presence 
of the officer administering the oath, and it cannot 
be administered by use of the telephone, though the 
officer is familiar with the voice of the affiant. The 
court said in part: 


But it is answered the ‘statute does not expressly 
require the actual presence of the affiant, and it is 


}enough that the clerk and the attorney recognized 


his voice. This brings us to a further consideration 
of the question with relation to a possible prosecu- 
tion for perjury. In such a prosecution there must 
be established beyond a reasonable doubt the fact 
that an oath had been legally made, that the matter 
sworn to was false in fact, and that the defendant 
in the prosecution was the one who made the oath. 
Now, it may be true that one can be certainly identi- 
fied by the sound of his voice, but that is not enough 
for the purposes of the rule in such a case. It may 
be true that the officer, when he takes the affidavit 
of one well known to him, might recognize his voice 
over the telephone, and therefrom be able to testify 
that he took the oath and made the affidavit in issue. 
But it must be borne in mind that the law does not 
require the clerk or notary to be acquainted with one 
who becomes an afhant before them. A stranger 
may appear, sign an affidavit, and demand that the 
officer swear him and affix his jurat. In that case 
the officer certifies and can swear to no more than 
that the man who affixed the name to the affidavit 
swore to its truth. The name he signed may have 
been fictitious, but the individual swore to it as the 
clerk or notary certified, and he would be subject 
under that name or his true one to a prosecution for 
perjury. Now, if the contention of appellant is 
sound, the rule must be laid down broadly, and 
whoever might demand the official jurat by his per- 
sonal presence might also demand it over the tele- 
phone. Had it not so happened in this case that the 
clerk was acquainted with Sullivan, and identified 
him by his voice, he could have done no more than 
certify that a man whom he did not know, but who 
represented himself to be Sullivan, authorized the 
name of Sullivan to be signed to the affidavit, and 
swore its contents were true. The clerk could not 
possibly identify him as the one making the affidavit 
if the question should afterwards arise. In a prose- 


cution for perjury such testimony on the part of the 
clerk would not even raise an issue against the un- 
So we hold that not only is the per- 


known affant. 
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sonal presence of the affiant required, to the end that | the party contracting. The New York rule touching 
by appropriate form and ceremony his conscience |this class of cases, Folger, J., has summed up as 
may be bound, but that it is required also to the end | follows: “That which the law shall say a contract- 
that the officer may see and know that the man who | ing party ought, in reason, to be satisfied with, that 
signs also swears. No modern business necessity re- | the law will say he is satisfied with” (City of Brook- 


quires the broadening of these rules. To allow the 
contention of appellant would be to open a broad 
door for fraud and imposition, and hold out to the 
perpetrators a tempting chance for immunity from 
discovery and identification. 


Contracts to Give Satisfaction— Where one con- 


tracts to do a certain thing to the satisfaction of | 
another, should he be prevented from recovering be- | 
cause of the unreasonable, although bona fide dis- 


satisfaction of that other? There seems to be no 


reason in the policy of the law why the parties to a | 
contract should not agree that the decision of one. of | 
them or of a third party shall be conclusive as to per- | 


formance. The courts, therefore, should not hesi- 


tate to enforce such a contract, and say that when a | 
man contracts for an act that shall be satisfactory to | 
himself, it was never intended to mean an act satis- | 


factory to another or to a jury. It may bea perilous 
contract for a man to make, but having voluntarily 
undertaken it, the instrument is to be interpreted in 
strict accordance with the intent of the parties as 
gathered from their expressions. This logical view 
is followed by the Iowa court in the recent case of 
Inman Mfg. Co. v. Am. Cereal Co. ([1904] 100 N. 
W. 860.) 


The decisions of the various jurisdictions on this | 


point are conflicting. The New York courts have 
practically gone the length of making contracts for 


the parties, holding in a case where the production | 
of a certificate of the water purveyor was a condition | 
precedent to payment that “it was necessary for the | 
plaintiff either to prove upon the trial the making | 


of such certificate or to show that it was refused 
unreasonably and in bad faith. It was unreasonable 
to refuse it, if in contemplation of the contract it 
ought to have been given. In such contemplation 
it ought thus to have been given, when in very fact 
and beyond all pretense of dispute the state of 
things existed to which the water purveyor was to 
certify, to wit, the full completion of the contract in 
each and every one of its stipulations” (Bowery 
Nat. Bank v. The Mayor, etc. [1875], 63 N. Y., 336). 

The tendency to thus give arbitrary construction 
to a contract is particularly noticeable in cases like 
building contracts where labor or services have 
been rendered or materials supplied and the situation 
is such that there will be absolute loss to the plaintiff 
if the matter be left entirely to the decision of an- 
other. Here the courts have gone great lengths in 
their efforts to accomplish substantial justice, some- 
times holding that the presence of the words “in 
the best workmanlike manner,” as in Doll v. Noble 
([{1889], 116 N. Y., 230), or the mention of certain 
specific tests, as in Hawkins v. Graham ([1889], 149 
Mass., 284), indicated an intention to leave the final 
decision to the jury rather than to the judgment of 


\lyn v. Brooklyn City R. R. [1872], 47 N. Y., 479; 
| also Hummel v. Stern [1895], 36 N. Y. Supp., 443). 
| But while the New York rule allows the court to 
|controvert the express provisions of the contract in 
| order to work out justice to the man who has agreed 
|to polish the woodwork in B.’s houses “in the best 
| workmanlike manner and to B.’s satisfaction” (Doll 
v. Noble, supra), it refuses to take such a step in 
aid of the maker of a lithographic design under 
similar conditions (Gray v. Alabama Nat. Bank 
[1891], 14 N. Y. Supp., 155), which being one of 
the so-called class of contracts involving personal 
taste or individual preference is interpreted strictly 
and the parties credited with meaning what they 
said. It is quite generally held that one agreeing to 
perform such services to the satisfaction of another 
has assumed the risk of losing his compensation by 
reason of the bona fide dissatisfaction of that other, 
no matter how unreasonable it may be. Such in- 
stances are, the making of a suit of clothes (Brown 
v. Foster [1873], 113 Mass., 136) ; the moulding of a 
bust (Zaleski v. Clarke [1876], 44 Conn., 218) ; the 
painting of a picture (Gibson v. Cranage [1878], 39 
Mich., 49); or the writing of a play (Haven v. 
Russell [1895], 34 N. Y. Supp., 292). On the gen- 
eral subject of the court’s limitation upon a man’s 
freedom to contract, see 4 Columbia Law Review, 
422.— Columbia Law Review, January, 1905. 


Estoppel — Failure to Speak Out — Inducing Re- 
liance on Forged Receipts.—In Commercial Nat. 
Bank v. Nacogdoches Compress and Warehouse 
Co., decided by the United States Circuit Court of 
Appeals. Fifth Circuit, in December, 1904 (133 Fed. 
501), it appeared that plaintiff was engaged in the 
banking business and received from a depositor ware- 
house receipts for cotton, ostensibly issued to the 
depositor by defendant as collateral for a loan to the 
depositor. It thereupon wrote to defendant, stating 
that it had accepted the receipts as covering the 
transfer of the cotton. The receipts were forgeries 
and the depositor had no cotton in warehouse corre- 
sponding with them, but defendant, knowing that the 
receipts were forgeries or at least that there was no 
cotton corresponding therewith, made no reply to 
the letter until after the depositor had failed, and its 
deposit with plaintiff, which it could have retained 
to reimburse itself, had been considerably diminished. 
It was held that defendant was liable in damages for 
plaintiff’s loss, on the theory of estoppel, in having 
remained silent when it knew that plaintiff was rely- 
ing on the forged receipts, until plaintiff's position 
with respect to its depositor was altered for the 
worse. The court said. in part: 

That it was wrong for Baldwin and B. S. Wetter- 
mark to remain silent under the circumstances no 
just man can deny, and if such wrong caused injury 
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to the bank, a jurisprudence would be defective that 
afforded no remedy. If we were without precedent 
in cases, general principles would authorize relief, 
for the law can ask no better justification than the 
instincts of all just men. It would be a most unrea- 
sonable and unjust rule to permit the active managers 
and officers of a warehouse company, who knew that 
a bank was relying upon its forged receipts, to 
remain silent and not divulge the fact until the con- 
dition of the bank was altered for the worse. The 
law condemns not only active misrepresentation, but 
it imposes such activity as is requisite to reasonable 
social conduct, condemning negligence and requiring 
a measure of prudence to avoid injuring others. “A 
good example of duty,” says the learned writer of a 
recent work, “ is to be found in cases in which a man 
finding that his name has been forged neglects. to 
notify the victim until after his position (by the 
death, escape or bankruptcy of the forger) has been 
changed” (Ewart on Estoppel, 1900, 41). The 
general principle that the negligent failure to act, 
when it causes injury to others, creates an estoppel, 
was announced and applied by the Supreme Court 
in Leather Manufacturers’ Bank v. Morgan (117 
U. S. 96; 6 Sup. Ct. 657; 29 L. Ed., 811), and the 
House of Lords in McKenzie v. British Linen Co. 
(6 App. Cas. 82), a case in which the bank’s position 
not having been altered by the wrong prevented the 
estoppel, announced the rule that “a person who 
knows that a bank is relying upon his forged signa- 
ture to a bill cannot lie by and not divulge the fact 
until he sees that the position of the bank is altered 
for the worse.” The same principle under varying 
circumstances has been often applied (Ewart on Es- 
toppel, 1900, pp. 135, 136, and cases there cited). 


re 
Bew Books and Rew Editions. 


Daniel Webster, the Expounder of the Constitution. 
By Everett P. Wheeler. New York: G. P. Put- 
nam’s Sons, 1905. 

In the preface to this work the author relates that 
he was brought up among men who knew Mr. Web- 
ster personally, that he heard his oration before the 
New York Historical Society just before he went to 
college, and how, in his freshman year, he went to 
his funeral and saw him lie in simple state on his 
lawn at Marshfield. His professional studies have 
led him to a careful examination of the great cases 
that Webster argued, and the decisions that fol- 
lowed his arguments and that have moulded our 
Constitution and made it adequate to the needs of 
a great nation. “ For twenty years,” he says, “ in the 
brief intervals afforded a busy lawyer by the de- 
mands of his exacting profession, I have been col- 
lecting the materials for this book. It has really been 
an evolution, and I send it forth now, invoking for 
it the -friendly consideration of my fellow-citizens, 
and believing that the Webster lesson was never 
more needed than it is now.” As a result of a care- 
ful examination of the Webster manuscripts in the 











Congressional Library, and in the library of the New 
Hampshire Historical Society at Concord, N. H., 
Mr. Wheeler found much important unpublished 
material, perhaps the most interesting of which is a 
manuscript of Mr. Justice Story, giving an account 
of the argument of the Dartmouth College case, and 
of the case of Gibbons v. Ogden, which Mr. Wheeler 
discovered in the library at Washington. Mr. 
Wheeler’s work is of less than 200 pages. In it he 
ably and impartially sums up the most important 
cases in which Mr. Webster took part, relating to 
constitutional questions, and pays a glowing tribute 
to the great lawyer and advocate of whom he asserts, 
not without reason, that no American has done more 
to make our government what it is. The book is 
embellished with a portrait of Webster, from the 
etching by Hollyer, after the painting of Ames. 


Institutes of Roman Law. By Gaius. With Transla- 
tion and Commentary by the late Edward Poste, 
M. A. Fourth Edition. By E. A. Whittuck, M. A., 
B. C. L. With an Historical Introduction by A. 
H. J. Greenidge. D. Litt. Oxford: At the 
Clarendon’ Press, 1904. 


The fourth edition of this useful work, which 
makes intelligible to English students the teaching 
of the great German masters of Roman jurispru- 
dence, is undoubtedly the best yet published. As Mr. 
Poste never revised his translation and commentary 
with any completeness since they were first published, 
Dr. Whittuck found their revision for the present 
edition more of an undertaking than he at first had 
supposed. It has been done with much care, dis- 
crimination and ability. In the present edition that 
part of the commentary which relates to analytic 
jurisprudence has been much curtailed. This is be- 
cause of the opinion of persons engaged in teaching 
Roman law at Oxford that the insertion of so much 
matter bearing on the general theory of law had 
rendered the commentary unnecessarily difficult to 
students, and that the subject is one better left to 
independent treatises. The omissions referred to 
have. made it possible to introduce into the book an 
historical introduction to Gaius, which has been 
written by Dr. Greenidge, who is well known for his 
writings on Roman constitutional history, and for 
his special treatise on “ Infamia,” and on “ The Legal 
Procedure of Cicero’s Time.” The text of Gaius 
adopted is that of the last edition of Krueger and 
Studemund. Little is known of Gaius, and even his 
name does not appear in the manuscript, but it is 
inferred from the mention of the work by Justinian, 
that for more than 300 years the elite of Roman 
youth were initiated into the mysteries of juris- 
prudence by the manual of Gaius, much as English 
and American law students have for many years 
commenced their labors under the auspices of Black- 
stone. The Institutes were composed about 138-180 
A. D. The discovery of the text) was made in 1816, 
in the library of the Cathedral Chapter at Verona, 
by Niebuhr. The present work is one of much value 
to careful and thorough students who wish to know 
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not only the law, but the reason for the law, and its | 
earliest origin. 


The Law ‘Student’s Prompter. Prepared and Col- | 
lated by Joseph Gifuni, of the New York Bar. | 
New York: Joseph Gifuni, 1905. 
We have received from the compiler and publisher | 

copies of the first two booklets of the “ Law Student’s | 

Prompter ” series. This series is to be divided into | 

two courses, senior and junior; the former to in- 

clude elementary law, law of torts. law of contracts, | 
law of real property, and law of insurance; and the 
latter équity jurisprudence, corporations, N. Y. Code | 
of Givil Procedure, law of evidence,.law of wills, 
criminal law, executors and administrators, common 
law and equity pleadings, and rules of practice. The | 
booklets before us show that the compiler’s main | 
object has been conciseness. At the same time he | 
has kept well in mind the theory of the law, thus 
retaining the student’s interest. The work has been | 
done with care, and the course, if faithfully studied 
cannot fail to prove a material and valuable aid to | 
the student in his preparation for the bar. 


Poverty. By Robert Hunter. New York: The Mac- | 
millan Company, 1905. 


In this study of poverty, Mr. Hunter has aimed, 
first of all, to give a personal narrative, telling of 
things seen while living among the poorest of the | 
working people and among the most degraded ele- | 
ments in several cities of this country, and abroad. 
It should be said that this personal contact with | 
paupers and poverty was not undertaken with the 
purpose of writing a book, but with a view of di- 
rectly ameliorating their condition; nevertheless, “A 
has marshalled his facts in a masterly way, and has | 
drawn conclusions therefrom that are highly inter- | 
esting and suggestive. 





He has reached the conclu- | 


| employment ceases it is penniless. 


| and ambition.” 


.| Cities “ 


these dirty, degraded, ignorant hordes. 


in our great cities, as well as in Whitechapel and 
the centers of population of continental Europe. The 
| poor, on the other hand, struggle. Unskilled labor 
receives, under present economic conditions, only 
| barely enough to go on from day to day ; the moment 
Sometimes it 


| prefers starvation, suicide, to charity; oftener it sur- 


renders: “From the millions struggling with pov- 
erty come the millions who have lost all self-respect 
From the pauper to the vagrant Mr. 
Hunter progresses downward; then he takes up sick- 
ness, which, according to charitable organizations, 
causes about one-fourth of the distress they are 


|called upon to succor. and many do not appeal. 


Large families are, of course, another potent cause of 
indigence, with the blighting effects upon the child 


| of insufficient nourishment and too early labor, and 


upon parents of sacrifices beyond the safety point. 
When he reaches the immigrant, Mr. Hunter ob- 
serves, what we all know, that in most American 
the poor are almost entirely foreign born.” 
Some American employers encourage the coming of 
Then fol- 
lows a striking statement: “Curiously enough the 
only other class of Americans who are actively sup- 
porting a like policy of unlimited immigration are 


| the revolutionary anarchists; the latter working con- 


sciously, the former unconsciously, to bring about the 
same end. According to the anarchist theory, im- . 
migration is one of the active sources creating an 
intenser competition for bread, and, in consequence, 
a greater general poverty. The anarchist knows 
| there is no better school to prepare men for revolu- 
tion than that of poverty. This body of men has no 
selfish interest in the present degradation of labor. 
Its position is based upon the principle that poverty, 
if severe enough, will bring a revolution.” The con- 
clusion of Mr. Hunter’s striking work is not opti- 


sion, from long investigation, that about 10,000,000 | | mistic. He suggests cures, but he sees the difficulties 
persons in the United States are in poverty, his|in the path. The greatest danger of all he finds in 
definition of the term being “those able to get a | the relief from the struggle and stress of existence 
bare sustenance, but not able to obtain those neces- | that comes to those who, forced into the pauper class 
saries which will permit them to maintain a state of | by circumstances, find there a restfulness in squalor 
physical efficiency,” whose value as producers and | that they have never known; the vagrant, the tramp, 
capacity as earners is therefore constantly dwindling. | the idler, the prostitute are therefore hard to re- 





They are the self-respecting poor, endeavoring to | 
support themselves, scorning charity —the mass of | 
manual laborers. Pauperism is a different state: 
“ Paupers are not, as a rule, unhappy. They are not | 
ashamed; they are not keen to become independent; | 
they are not bitter or discontented. They have 
passed over the line which separates poverty from 
pauperism. There are in all large cities in America 
and abroad, streets and courts and alleys where a 
class of people live who have lost all self-respect and 
ambition, who rarely if ever work, who are aimless 
and drifting, who like drink, who have no thought 
for their children, and who live more or less con- 
tentedly on rubbish and alms, waiting, drifting. This 
is pauperism. There is no mental agony here; they 
do not work sore; there is no dread; they live miser- 
ably, but they do not care.” These paupers are found 





| generate. 


The 


Master-Word. By L. D. Hammond. New 


York: The Macmillan Company, 1905. 


This is a story of life in the south, and treats of 
the unhappy lot of the mulatto people. The Master- 
Word is love, which is placed above the law. In the 
case of the wronged wife it proves potent to cause 
forgiveness, but in the case of the child born of a 
white father and a negro mother the result is not 
so certain. Will she, almost white, who feels white, 
and who later loves white with all her heart, be 
able also to forgive? This is the crux of the story, 
which is told with simplicity, charm and rare power. 
It is for the most part a pleasant picture of southern 
life on a large plantation in the phosphate fields of 
Tennessee. The experienced reader would know,. 
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without being informed, that the author is a woman; 
but she is a woman who knows well how to write 
powerfully as well as interestingly. Incidentally 
she brings out with remarkable clearness some 
aspects of the present-day relations between the two 
races in the south. Mrs. Hammond is keenly in 
* sympathy with the whites of her section, and con- 
scious of their difficulties. The novel is emphatically 
worth reading, not only for its inherent interest and 
charm, but for its hopeful treatment of a complex 
problem of the present day. 


The Two Captains. By Rev. Cyrus T. Brady. New 
York: The Macmillan Company, 1905. 

The amount of work turned out by Mr. Brady is 
a constant source of wonder and surprise to his 
many admirers. And it is good work, too. His 
latest story has to do with the love of Captain Robert 
McCartney, an Irishman who is an officer in the 
English navy under Nelson, and Louise de Vaude- 
mont, granddaughter of Vice-Admiral de Vaude- 
mont, a great Royalist noble and officer of the old 
navy of France before the Revolution. Bonaparte 
and Nelson assume prominent parts in the romance, 
the action of which takes place in 1793-1798, and in- 
cludes the siege of Toulon and the battle of the Nile. 
In this work the author’s skill in romance, his wide 
and minute knowledge of history, and his power to 
describe vividly campaigns and battle scenes appear 
at their best. The Two Captains is one of the best 
and most carefully written of Mr. Brady’s many 
books, and cannot fail to add still further to his 
high reputation as a novelist of the first rank. 


Mysterious Mr. Sabin. By E. Phillips Oppenheim. 
Boston: Little, Brown & Co., 1905. 


In the construction of ingenious plots woven 
around most attractive characters, Mr. Oppenheim 
is a past-master. In this latest work of his he has 
displayed his great talents at their best. Love, in- 
trigue, diplomacy, and adventure, together with the 
possibility of a war between Germany and Great 
Britain afford the author events and scenes of the 
most striking and exciting character, of which, as 
may be supposed, he has made the best possible use. 
There is plot within plot, and mystery within mys- 
tery, making up a most fascinating romance, the 


perusal of which cannot fail to stir the pulses of | 


even the most jaded reader of fiction. Nothing 
better has come from the pen of Mr. Oppenheim 
than “ Mysterious Mr. Sabin.” 


The Secret Woman. By Eden Phillpotts. 
York: The Macmillan Company, 1905. 


New 


There will probably be a consensus of opinion 
among competent critics that in “The Secret 
Woman” Mr. Phillpotts has produced his strongest 
work of fiction. Indeed, this book is likely to con- 
firm the opinion that he is entitled to the distinction 
of being the worthy successor of Thomas Hardy. 
Not only is it well constructed, but it has a plot of 
the first quality. The central action is a great human 











drama, the issues of which try the depths of the 
souls of the three men and two women most con- 
cerned. They are veritable men and women, too, 
who are moved by genuine passion. The denoue- 
ment is wrought out with great imaginative power, 
compelling an absorbed interest that never flags. As 
in his other works, the descriptions of Devonshire 
scenery, done with knowledge and intimate feeling, 
bear their part in the working out of the tale, while 
the homely talk of the Devonshire peasants who 
form the minor characters, gives the necessary 
lighter note which is never absent from Mr. Phill- 
pots’ books. It can be said that few novelists writ- 
ing the English language excel him in sincerity and 
breadth. In “The Secret Woman” he has un- 
doubtedly produced his masterpiece. 


Helen of Troy, New York. By Wilfrid S. Jackson. 
New York: John Lane, 1905. 

The whimsical title of this book, which is by the 
author of the excellent story, “ Borlase & Son,” sug- 
gests a modern romance of lively interest, and the 
suggestion is not at all misleading. Mr. Jackson is 
a clever Englishman, whose lively imagination, ad- 
mirable style and keen sense of humor pervade every 
page he writes. His stories are of contemporary life 
in London, whose ways he knows thoroughly. Noth- 
ing he writes is or can be dull or commonplace. 
While his plots may be slender, he knows well how 
to sustain the reader’s interest, and is not averse to 
springing an occasional surprise. Suffice it to say 
that “ Helen of Troy, New York,” is a genuine crea- 
tion in fiction, an American multi-millionaire’s 
daughter, interesting and large-hearted, if somewhat 
bizarre. The story is principally notable for the 
skill and charm of its style. The time required for 
its perusal will not be wasted. 


Guthrie, of The Times. By Joseph A. Altsheler. 
New York: Doubleday, Page & Co., 1905. 

This story belongs to a class popularly known as 
newspaper novels, some of which have been very 
popular with the reading public, and some perilously 
near failures. Mr. Altsheler’s work belongs to the 
first class; for he has been a newspaper man and 
knows whereof he writes. It is true to facts in its 
romance. Guthrie of The Times is a born news- 
paper man, he has “a nose for news,” hence the 
effectiveness of his work for his paper and its re- 








D. & B. 


There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 


Send 2c. for World’s Fair folder. 


A. A. SCHANTZ, 
Gen. Supt. & P. T. M. 
DETROIT, MICH. 
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sults. Incidentally, he exposes a financial con- | 
spiracy against the governor of his State, and the 
way in which he does it makes capital reading. The | 
swift narrative of the episodes of a mountain feud 
and its victory of law and order over violence, are | 
also admirably done. Mr. Altsheler has heretofore | 
confined himself to historical romance, this being, 
we believe, his first important venture into the field | 
of contemporary life. He has drawn upon his own | 
varied experience in the newspaper field for his ma- | 
terial, and has constructed a capital story which is | 
emphatically worth the reading. | 


a 
Literary Aotes. 





The best-selling book in England at the present 
time, of those published recently, is “ The Secret 
Woman,” by Mr. Eden Phillpotts. 


“China in Law and Commerce” is the title of a 
volume by Mr. T. R. Jernigan, which The Macmil- 
lan Company announce for publication before the 
summer. 


The series of “ Twelve English Statesmen” is to 
be brought to a conclusion shortly by Mr. Frederic | 
Harrison’s biography of Chatham, which The Mac- 
millan Company announce for publication some time | 
in March. 





Americans who want to see themselves and their | 
enterprises as Frank T. Bullen sees them, should 
read the lively account of his trip across the Isthmus 
which The Living Age for March 5th reprints from | 
The Cornhill Magazine. | 


| 
Bishop Potter is writing a book on “ Temperance,” | 


which Messrs. T. Y. Crowell & Co. are to publish. | 
It sets forth views which he has held and expressed 
for several years past, and: gives forcible reasons for 
his present attitude on the saloon question. 


“Slaves of Success,” Elliott Flower’s new novel, | 
like his earlier “ Spoilsmen,” deals with politics, but 
in the broader field of State and national, instead of 
municipal politics. Messrs. L. C. Page & Co. will 
publish the book, with numerous illustrations by dif- | 
ferent artists. 


“Napoleon and His Times” is the title of the 
next volume to appear in the Cambridge Modern 
History. It follows in the series the volume on| 
“The French Revolution,” published last spring. | 
The Macmillan Company announce the book for issue 
in the late spring. 


If a publisher’s faith in a book, and his open con- 
fession thereof, have any value, the oft-announced 
anonymous novel of New York machine politics, 
“John Van Buren, Politician,” has a sensational | 
career before it. The author, we are informed, with- | 
holds his name for reasons that will be evident to | 
. every reader of the book; it is written from the full- 
ness of knowledge of the inmost circle of a “ ring.” 


| Reflects Values.” 


To the list of books on the first phase of the Russo- 
Japanese war must be added “ Port Arthur: Three 
Months with the Besiegers, A “Diurnal of Occur- 


| rents,” by Frederic Villiers, the well-known English 


war correspondent and artist, with his own illustra- 
tions. Messrs. Longmans, Green & Co. are the pub- 


| lishers. 


Messrs. McClure, Philips & Co. announce that 


| among the books they will publish this spring season 


are “ The Return of Sherlock Holmes,” by A. Conan 
Doyle; ‘‘In the Arena,” by Booth Tarkington; “ The 
Troll Garden,” by Willa S. Cather; “ Pardners,” by 
Rex E. Beach; “Little Stories of Courtship,” by 
Mary Stewart Cutting; “The Golden Flood,” by 
Edwin Lefevre; “The Girl from Home,” by Isobel 
Strong; “The Wing of Love,” by K. M. C. Mere- 
dith; “Lady Noggs— Peeress,” by Edgar Jepson; 
“On Life’s Threshold,” by Charles Wagner; “ The . 
Color Line,” by Prof. W. B. Smith, of Tulane Uni- 
versity; “Alaska and the Klondike,” by J. S. Mc- 
Lain; “Orchard and Fruit Garden” (volume II in 
The Country Home library), by E. P. Powell; “ Rus- 
sian Literature,” by Prince Kropatkin; “ Religion, 
a Criticism,” by G. L. Dickinson. 

They have also in preparation a novel by Mrs. H. 
A. Mitchell Keays, author of “He That Eateth 


| Bread with Me.’ 


In the March number of the North American 
Review will be found a number of articles which 
should be read by every one interested in the larger 
and more urgent questions of the day. The leading 
feature is a contribution by Mark Twain, entitled 
“The Czar's Soliloquy,” in which the ruler of all 


|the Russias is made to give frank expression, in 


grimly saturnine fashion, to some surprising opin- 
ions regarding himself and his relations to his loyal, 
long-suffering subjects. Charies S. Dana traces a 
certain similarity between the characters and careers 


‘of “Theodore Roosevelt and Tiberius Gracchus,” 


the great Roman Tribune of the People. Senator 
S. M. Cullom discusses “ The Treaty-making Power.” 
Charles A. Conant shows “How the Stock-market 
James W. Garner sets forth in 
detail the results of “ The Merchant Marine Investi- 
gation” recently concluded by a Congressional Com- 
mission. Julia Magruder deprecates the allotment 
of praise and blame meted out by Tennyson in the 
“Tdylls of the King” to “ Lancelot, Guinevere and 
Arthur.” N,. I. Stone, tariff expert in the bureau 
of statistics, throws light on “ Lhe International 
Aspect of our Tariff Situation.” James H. Hyslop, 
formerly professor of logic and ethics in Columbia 
University, pleads for a scientific examination of cer- 


| tain phenomena which may afford definite proof of 


“The Immortality of the Soul.” David Willcox, 
president of the Delaware and Hudson Company, 
emphasizes the needlessness and the “Danger of 
Governmental Rate-making.” The Rev. Dr. John 
Clifford describes “ The Passive Resistance Move- 
ment in England and Wales.” Brigadier-General P. 
'C. Hains, U. S. A., explains “Why the Panama 
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Canal Should not be Sea-level.” The Department of 
World-Politics contains illuminating communications 
from London, St. Petersburg, Berlin and Wash- 
ington. 


The Living Age continues its notable series of 
articles on the Far-Eastern situation with an illumin- 
ating analysis of “ The Real Slav Temperament,” by 
H. M. Connacher, in the number for February 25th. 
the resumé of causes and results which Alfred Stead 
calls “ Port Arthur — and After,” in March 4th; and 
another of “O” ’s brilliant sketches from the field, 
in March 11th. 


One of the new volumes in the Macmillan Pocket 
Classics Series will consist of “ Selections from Mat- 
thew Arnold’s Poems,” edited by J. C. Castleman. | 
assistant principal and teacher of English in the} 

Bloomington, Indiana, high school. In the same | 
convenient series have recently appeared an edition | 
of “ Hawthorne’s Wonder Book” and one of “ Alice | 
in Wonderland.” 





Mr. Alfred T. Sheppard is the author of a singular 
novel which The Macmillan Company will publish 
under the title of “ The Red Cravat.” The plot turns 
on the kidnapping of a young Englishman, who hap- 
pens to be very tall, for the famous Grenadiers of 
Frederick William, father of Frederick the Great of 
Prussia. The story is said to be a tale of adventure 
similar to “ The Pride of Jennico.” 


In the March Arena there are several notable 
papers which persons desiring to keep in touch with 
world questions of the day should read. Especially 
interesting and instructive is. David Graham Phillips’ 
pen-picture of the present status of Socialism in 
Continental Europe and his keen and intelligent an- 
alysis of the remarkable power of the great French 
Liberal leader, M. Jaurés. “ Codperation in Great 
Britain,” by J. C. Gray, Secretary of the Codperative 
Union of Great Britain, gives an authoritative ac- 
count of the rise and phenomenal success of the 
greatest movement in voluntary codperation in the 
history of the world. The affiliated codperators of 
Great Britain are to-day dividing more than 
$45,000,000 annually among their numbers. Rudolph | 
Blankenburg's powerful exposure of the rise and 
domination of corruption in Pennsylvania gains in 
strength and interest with each succeeding issue. In 
the present number Mr. Blankenburg deals, among 
other things, with the criminal acts of Senator Quay, 
which brought the great Pennsylvania boss to the 
shadow of the penitentiary. The interest of this 
paper is enhanced by the publication of telegrams 
and autograph letters relating to the questionable 
dealings described. There are also a number of por- 
traits of leading actors in the most notorious political 
drama of modern times. Another paper dealing with 
corruption in public life is Mr. Flower’s story of 
“The Rise, Domination and Downfall of the Tweed 
Ring,” based on that part of Albert Bigelow Paine’s 
life of Nast which deals with the great cartoonist’s 








effective work against the Ring. The paper is enti- 





tled “How Four Men Rescued a City from En- 
trenched Corruption,” and is illustrated with repro- 
ductions of a great number of Nast’s best drawings. 
Another feature of this number which will prove of 
general interest, and will be especially enjoyed by 
friends of the modern drama, is Professor Archibald 
Henderson’s critical study of Gerhart Hauptmann’s 
dramatic work and social ideals. This paper is 
probably the most thoughtful and luminous brief 
criticism of the great German dramatist’s work that 
has appeared in America. There are several other 
papers of general interest, besides the Editorial, 
Mirror of the Present and Book Review depart- 
ments, which have become such popular features of 
The Arena. The full-page portraits, all of which 
are printed in deep sepia ink on India-tint paper, 
include M. Jaurés, David Graham Phillips, J. C. 
Gray, and a fine full-page half-tone reproduction of 
William Ordway Partridge’s ‘“ Madonna,” which 
forms the second of the Arena’s series of reproduc- 
tions of famous works by American artists. 


Ernest Crosby’s books are becoming popular in 
Germany. His military novel, “Captain Jinks, 
Hero,” which, by the way, has in it a bold satire on 
the German emperor, is in steady demand at the 
Royal Library of Berlin. The Vienna “ Arbeiter- 
Zeitung” is negotiating for the right to publish the 
novel serially. That inimitable Munich weekly, 
“ Jugend,” has been translating Mr. Crosby’s prose 
parables from “ Swords and Plowshares.” The latter 
volume is also among the books most called for in 
the Royal Library at Berlin. 


A new book by Andrew Carnegie is announced by 
Messrs. Doubleday, Page & Co. It will be a life of 
James Watt, and will be brought out at the end of 
March. Mr. Carnegie has been busily engaged on 
this book for the past six months, beginning it at 
Skibo Castle during his usual visit there last sum- 
mer. “The Life of James Watt” will be unlike any 
of Mr. Carnegie’s other books in that it is a serious 
biography. There will be no preliminary magazine 
publication of this biography, nor will Mr. Carnegie 
permit it to be published subsequently in any serial 
form. ° 


When Mr. Abraham Cahan, whose novel of revo- 
lutionary Russia, “ The White Terror and the Rtd,” 
is published by A. S. Barnes & Co., was teaching 
school in Velish, in the province of Vitebsk, he 
joined a revolutionary “circle.” His name was 
found by the gendarmes in a compromising letter. 
and the officers visited his house and searched it for 
six hours. As Mr. Cahan had been warned, nothing 
incriminating was found, but later his house was 
searched again, he was followed by spies, and sub- 
sequently learned that he was to be arrested. It 
was a foregone conclusion that Siberia would follow. 
He escaped in a rowboat at night. The boat carried 


him seventy-five miles to Vitebsk. Thence he trav- 
eled by stage to another town, where he obtained a 
false passport and finally crossed the frontier and 
reached the United States. 
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The Hon. William L. Scruggs, author of “ The 
Columbian and Venezuelan Republics,” a new and 
enlarged edition of which has just been published, 
with the history of the Panama canal brought up to 
date, was for many years envoy-extraordinary and 
minister plenipotentiary to Columbia and Venezuela. 
He was United States minister to Columbia from 
1871 to 1879, and again from 1881 to 1887, and envoy- 
extraordinary and minister plenipotentiary of the 
United States to Venezuela from 1889 to 1897. He 
was the legal adviser and special agent of the Vene- 
zuelan government, charged with the settlement of 
the Anglo-Venezuelan boundary dispute from 1893 | 
to 1898, and brought it to arbitration in 1897. Mr. | 
Scruggs, who was a lawyer and journalist before he | 
became a diplomat, is the author of several books, 
the most important of which is his “ Colombian and | 
Venezuelan Republics.” His home is in Atlanta, Ga., 
but he is spending the winter in Washington. | 





In view of the appearance in the spring of a cheap, 
popular edition of Mr. Thomas Nelson Page’s latest 
novel, “ Gordon Keith,” 120,000 copies of which have 
already been sold in the regular edition, it is inter- 
esting to know that Mr. Page’s popularity is repre- 
sented by sales since his first book was published in 
1887 of considerably more than half a million vol- 
umes. The sales of his first long novel, “ Red Rock,” 
which was published in 1898, are in excess of those 
of “Gordon Keith,” and show no signs of abating. 
More than 100,000 copies have also been sold of Mr. 
Page’s books for younger readers, “ Two Little Con- 
federates,” “A Captured Santa Claus” and “ Santa 
Claus’s Partner.” Meanwhile his first book of short 
stories, “In Old Virginia,” containing “ Marse 
Chan,” “ Meh Lady,” etc., has long since attained to! 
the position of an American classic, and has sold by | 
the tens of thousands, as has also his shorter novel, | 
“ The Old Gentleman of the Black Stock.” 


will also Mr. Charles B. Cheney’s rapid review of 
“ Political Movements in the Northwest” (includ- 
ing especially those with which Governor La Follette 
has been identified). Mr. W. T. Stead contributes 
a characteristic study of the great revival in Wales, 
Mr. Alfred Gradenwitz describes some recent types 
of lifeboats, and Mr. O. Leonard tells “ What the 
People Read in the Balkans.” In the editorial de- 
partment, “ The Progress of the World,” the Presi- 
dent’s relations with the Senate, the railroad-rate 
legislation, and other matters before Congress are 
fully discussed, while foreign affairs are treated with 
the Review’s customary thoroughness. 


Booth Tarkington, it will be remembered, was a 
short time ago elected a member of the Indiana 
Legislature, and during the last year there have been 
appearing in the monthly magazines stories by him, 
written out of his political experiences, dealing chiefly 
with political characters and political situations in a 
small Middle West community. These political 
stories have been collected, and will be published by 


| McClure-Phillips in book form, the latter part of 


January, under the title of “In the Arena.” The 
simple Hoosier people and the humorous and 
pathetic figures that rise out of the rural popula- 
tion into political prominence are sympathetically 
shown in Mr. Tarkington’s stories. He touches 
the life with somewhat the same mixture of humor, 
satire and pathos that Mr. Ade has exhibited in his 
recent rural comedies. 


From cover to cover the March McClure’s teems 
with interest. In the discussion of vital topics, in 
romance, in action, in humor and in verse it runs 
the gamut of human experience. The subtleties of 
franchise-getting, the great game of the greatest 
spoilers of the public purse, become the merest sim- 
plicities after the clarifying brain of Ray Stannard 


| Baker has digested them in “ The Subway Deal,” 


If any magazine can be characterized as up-to- 
date, it’s the American Monthly Review of Reviews. | 
Take the March number, for example: The frontis- | 
piece is a portrait of the murdered Grand Duke | 
Sergius of Russia. The principal contributed article | 
is a graphic account of the most recent developments | 
in Russia, entitled “The Doom of the Russian Au- | 
tocracy,” by Dr. E. J. Dillon, who wrote from St. | 
Petersburg several days after the tragic events of | 
Sunday, January twenty-second, of which he was an | 
eye-witness. Another important contribution to this 
month’s Review is Prof. John Bassett Moore’s ex- 
haustive survey of the relations between the United 
States and Santo Domingo, which are just now 
under discussion in the Senate. Apropos of the) 
inauguration on March fourth, there are three arti- 
cles on phases of the Roosevelt régime in Washing- 
ton—“‘ A Civic Awakening at the National Capital,” 
by Max West; “The Civil Service Under Roose- | 
velt,” by William B. Shaw; and “ The Post Office: 
Its Facts and Its Possibilities,” by R. R. Bowker. | 
Mr. Walter Wellman’s interesting story of “ The) 


4 | 
Rise of La Follette” will attract wide attention, as! 


which is the leading story of this number. In 
“Modern Surgery’ Samual Hopkins Adams dissi- 
pates the fog that for the common mortal clothes 
the body and its affairs. The great leaps forward 
since the discovery of anesthetics and antiseptics 
are recounted in his keen, clear, sparkling style. The 
story becomes under his pen a human drama of 
unflagging interest. The second installment of “ The 
Golden Flood,” Edwin Lefevre’s Wall street mystery 
novel, carries tense interest. Whence comes this 
golden avalanche that threatens the, financial world 
with annihilation? The “richest man in the world” 
thinks the young chemist makes it. The reader can 
reach no other conclusion. Mary Stewart Cutting 
has another “ Little Story of Courtship,” a sweet 
tale of the winning of the right girl. Then there 
is the reappearance of Marion Hill’s ever delightful 
twins. She leads Mrs. Pettison’s sterilized ‘cherubs 
to brief, blissful freedom from their germ-proof 
paradise and hours of happy grubbing in a very ex- 
ceedingly dirty back alley. Three more good bits 
of fiction are “A Wasted Rehearsal,” a charming 
little comedy of conversation, by Jeannette Cooper; 
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“Three Toes,” a good old-fashioned bear story, and| This is a description with sixteen illustrations of the 
the “Maestro of Balangilang,” another of James) artist’s work in decorating the church of Saint Mary 
Hopper’s stories of the Philippines. This is a| the Virgin at Great Warley. Maud I. G. Oliver 
stirring tale of a good fight. William Butler Yeats,| writes of the German paintings and sculpture at the 
the Gaelic revivalist, has contributed a beautiful frag-|.St. Louis Exhibition, and the series of Designs’ for 
ment of ancient Irish legend in “ Red Hanrahan’s| Domestic Architecture is continued with views and 


Vision.” Post-office Auditor Henry A. Castle writes 
amusingly of the experiences of his office, and “ Colo- 


nel Lumpkin,” John McAuley Palmer’s reformed | 


wire-puller, delivers a humorous and telling satire 
on party loyalty in “The Man in the Pigeonhole.” 
Another notable article in this number is the latest 
installment of John La Farge’s distinguished series 
on masterpieces of painting. 

Mr. Robert H. .Fuller’s first novel will be pub- 
lished by The Macmillan Company under the title of 
“The Golden Hope.” The background of this “ Tale 
of the Time of Alexander the Great” is formed by 
the Macedonian invasion of the Empire of Darius, 
in which a handful of Greeks, inspired by boundless 
confidence, and under the leadership of a young 
king whom they idolized, overcame innumerable ob- 
stacles and conquered where defeat seemed certain. 

The International Studio for March presents an 
article on the recent Pennsylvania Academy Expo- 
sition, by Charles H. Caffin. The article is illus- 
trated with reproductions of several of the most 
notable paintings in the exhibition. Miss Alice M. 
Kellogg writes an interesting article on home decora- 
tion under the heading “ The Building of Redwood,” 
illustrated from photographs. L. Van-der Veer con- 
tributes an illustrated article on “ Art Student Life 
in Munich,” pointing out some of the engaging 
features of the capital of art where the students are 
accorded unusual consideration by the people and 
the government, as well as the university. T. Mar- 
tin Wood writes of the etchings of W. Monk, of 


whose art he says: “ Everything that comes under his | 


needle surrenders its surface quality for the sake of 
uniform quality in its lines. * * * Mr. Monk’s atti- 
tude toward his art is that of a tentative scholar.” 
The illustrations which accompany this article in- 


descriptions of some work by A. Jessop Hardwick 
and other architects. Among the supplements, in 
addition to those mentioned, are reproductions in 
colors of a landscape in water colors by Montigu 
Smythe, and an illustration by Miss Harwood fo: 
Milton’s “Ode to Time,” together with a tinted 
reproduction of a study in sanguine by Harold 
Speed, and a reproduction in photogravure of a 
photograph “ Mother and Child,” by Mrs. Watson 
Schutze. The “Studio Talk” from London, Paris, 
Dublin, Liverpool, Berlin, Budapest, Dresden and 
Munich is richly illustrated in reproductions of cur- 
rent work in painting, lithography, sculpture, book- 
binding and textile design. 


Lippincott’s Magazine for March opens with an 
admirable novelette from the pen of a United States 
army officer, Captain Archibald W. Butt. It is en- 
titled “ Both Sides of the Shield,” and is placed in 
the south at a period about thirty years after the 
War of the Rebellion. A young Boston journalist, 
in quest of “stuff” about the families of the old 
regime with which to regale his. New England 
audience, gets right down to the core of his sub- 
| ject through a lucky encounter with a typical mint- 
| julep Georgian “colonel.” His doors open hospi- 
| tably to the Northerner, in ignorance of his signifi- 
| cant mission. This is discovered later, when the 
journalist would give his right hand rather than 
acknowledge authorship of the word-pictures which 
cut so deeply the colonel’s daughter, whom he loves. 
The happy ending ameliorates the situation. 
Caroline Duer contributes one of the eight short 
This is enticingly called “A 
| Wingless Victory.” For subtle ingenuity it is a 
masterpiece. In honor of Ireland’s patron saint, 
Vincent Harper’s contribution is named “ The Sec- 








| stories in the number. 





clude etchings from Oxford and London street | ond Nocturn of St. Patrick,” and it overflows with 
scenes, and one full-page print of his colored etch- the wit which has made that country famous. Mrs. 
ing, entitled “The Fruit Store.” The charcoal | Israel Zangwill, under her maiden name, “ E. Ayr- 
drawings of David Cox are the subject of an appre-| ton,” writes a dear little story of an American, boy 
ciation by Thomas Oldforde, accompanying full- | abroad, and calls it “U. S. A.” In Paul Laurence 
page reproductions of five of his sketches. The| Dunbar’s irresistible humor there is always an under- 
writer says: “The sense of open air with which| lying pathos. This is the case in “ The Churching 
Cox endowed his pictures is well expressed in these| of Grandma Pleasant.” And added charm to the 
studies. Nature was always such a lively thing for | story is the fact that “ Grandma’s” sweet individu- 
him that the impression of its bustle and movement | ality is taken from life, for she is a neighbor of 
is realized throughout all of his drawings and paint-| Mr. Dunbar’s in an Ohio city. “The Dam at Mill 
ings.” The work of Otto Fisher, the Leipsic land-| No. 3,” by Julia B. Foster, shows both strength and 
scape painter, is set forth by Professor Hans W. | originality. A country story by Louise Harden- 
Singer, with illustrations showing his distinctive | bergh Adams is well called “A Home Provided.” 
manners of work as shown in paintings of the| The number closes with a clever sketch of cowboy 
Silesian Reisengebirge. There is also reproduced | life called “Stag Hound Bill,” by Caroline Lock- 





his dry point “Island on the Elbe,” and a full-page! hart. Two excellent papers are “Recollections and 
reproduction in colors of one of his landscapes. A.| Letters of Sidney Lanier,” by Milton Harlow North- 
L. Baldry contributes an article entitled “ A Notable} rup, and “Where Famous -Actors Learned Their 
Decorative Achievement By W. Reynolds-Stephens.”’ Art,” by A. Frank Stull. 
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Legal Aotes. 


Oklahoma is nothing if not up to date. A terri- 
torial legislator has introduced a bill to abolish 
lawyers. 





President Roosevelt has nominated to be United 
States district judge in Wisconsin Senator Joseph 
V. Quarles, who will retire from the United States 
senate on March fourth in favor of Governor La 
Follette. 


Ex-Federal District Judge Henry W. Blodgett died 
recently of old age at his home in Waukegan, III. 
Judge Blodgett was born in 1821 at Amherst, Mass., 
and was closely identified with the building of the 
first railway line between Chicago and Milwaukee, 
and later became the general attorney of the Chicago 
and Northwestern Railway. He was a member of the 
sanitary commission during the civil war. While a 
member of the Illinois legislature Judge Blodgett, as 
chairman of the senate judiciary committee, origin- 
ated and put through a bill giving married women 
control of their separate property. It was the pioneer 
legislation of that kind. In 1892 Judge Blodgett 
resigned from the bench to accept an appointment 
by President Harrison as one of the counsel for the 
United States in the Behring sea arbitration. 





| 

We note some of the changes of modern days in| 
prison discipline. In some of the State prisons of | 
America the striped garments which were in use as | 
the uniform of convicts have been abandoned for suits 
of grey or blue. It is said that the prison officials | 
are unanimously of the opinion that the moral effect | 
of this change upon the majority of prisoners is | 
good. In the large prisons in the Dominion the | 
striped or parti-colored uniform is still used by the | 
prisoners. Another sign of the times is the exist- 
ence of at least one prison newspaper. The one 
referred to has been published in Sing Sing prison, 
New York, since 1899. It is styled “ The Star of 
Hope,” and is written by prisoners, for prisoners, and 
printed and published within the walls of the prison, 
“Number 50.940” is “ chief editor.” Anything that 
tends to bring back thé convicts to their sense of 
self-respect must be beneficial; but at the same time 
nothing that is attempted in that direction should be 
allowed to blunt the conscience as to the truth that 
all crime is in itself disgraceful, or to cause anyone 
to think lightly of it or its consequences. There | 
is such a thing as the pendulum swinging too far 
in the new direction— Canada Law Journal. 





An interesting decision has recently been rendered 
by the Kentucky Court of Appeals, the title of which | 
we do not have, upon the subject of contracts made | 
by those who may be termed “ shrewd traders.” It 
appears that some expert timbermen ascertained that 
there was a valuable lot of standing timber upon 
some real estate belonging to two old ladies, who 
were not in position to know its value. The trees | 
were worth in the neighborhood of $700, and the buy- 


ers induced the owners to enter into a contract to. 
sell the timber for $250. It was a clear case of the 
ignorance of the owners of the real value of their 
property. In rendering the decision the court held 
that “where one party has means of knowledge of the 


| subject of trade not available to the other, and by rea- 


son thereof knows of facts material to the transaction, 
but fraudulently conceals the knowledge from the 
other by wilful deception into believing a fact to 
exist by which the agreement was induced, the law 
does not deem it a meeting of the minds of the con- 
tracting parties, and the injured party is entitled to 
a recession of the contract.” We think this is good 
law, not only in Kentucky, but elsewhere, and if it 
could once be understood that the courts will sus- 
tain an appeal to them to set aside*agreements of 
this nature, there will not be so much “ shrewd trad- 


|ing” in the future as there has been in the past. 


These remarks apply not only to timber, but to all 
sorts of commodities to which the rule can be ap- 
plied— New Jersey Law Journal. 


The new solicitor-general for Scotland, Mr. Ed- 
ward Theodore Salvesen, K. C., was born in July, 
1857. Of Norwegian descent, he is the son of Mr. 
de Christian Salvesen, Leith, who is widely known 
in the shipping world. Educated at the Edinburgh 
Collegiate School and Edinburgh University, where 
he took the degrees of M. A. and LL. B. and gained 
distinction in the law classes, Mr. Salvesen was ad- 
mitted as member of the faculty of advocates in 
July, 1880, and took silk in 1899. In 1901 he was 
appointed sheriff of Roxburgh, Berwick, and Sel- 
kirk. He has had a career at the bar of exceptional 
and unbroken success, owing entirely to his sterling 
ability and admirable legal training, and to the 
thoroughness and energy which he has brought to 
bear on his work. His practice has largely been in 
the departments of shipping and mercantile law, in 
which he is a specialist. He has been generally 
selected to preside at board of trade inquiries under 
the Boilers Explosions Act. In 1886 Mr. Salvesen 
married a daughter of Lord Trayner. In politics Mr. 
Salvesen is a liberal unionist, and at the last general 
election he contested the representation of the Leith 
Burghs, but was defeated by the sitting member, 
Mr. R. C. Munro-Ferguson. The new solicitor- 
general is a keen sportsman, and has traveled far in 
pursuit of game, amongst other lands to Iceland, Fin- 
land and Norway. 


A deed of trust to secure debts executed by a 
corporation at its domicil in one State is held, in 
Smead v. D. W. Chandler & Co. ([{Ark.], 65 L. R. 
A. 353), to be governed, as to its nature, character 
and interpretation, by the laws of that State, al- 
though it involves choses in action in another State, 
where the corporation is doing business, and in 
whose courts the interpretation of the instrument 
is called in question. The subject of transfer of 
property out of the State by bankruptcy or insolv- 
ency proceedings or assignment for creditors is dis- 
cussed in a note to this case. 
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A small boat used for the common carriage of 
passengers for hire, and having neither sleeping 
apartments nor places for meals, is held, in People 
v. Bernard ([Mich.], 65 L. R. A. 559), not to be 
a dwelling house, so as to justify the forcible resist- 
ance of an officer who attempts to enter it to serve 
process, although a seat in the boat is used for a 
sleeping place by the person in possession of the 
boat. 


Users of water from a ditch or canal are held, 
in Hard v. Boise City I. & L. Co. ([Idaho], 65 
L. R. A. 407), to be entitled to sell and transfer | 
the right to use such waters, and the purchaser is 
held to have a right to transfer it to other lands 
under the ditgh or canal so long as the change 
of place does not interfere with the rights of others. 
The transfer of the right to use water for irrigation 
is considered in a note to this case. 





The members of an unincorporated mutual bene- 
fit association are held, in Cochran v. Boleman 
({Ind.], 65 L. R. A. 516), not to be subject to suit | 
by the beneficiary of a deceased member for their 
respective shares of such benefit, where the by-laws 
of the association contemplate the collection and | 
disbursement of benefits by officers, and forfeiture 
of membership is the only penalty provided for fail- 
ure to pay an assessment. 


A railroad company transporting mail, either | 
under contract with the government or by reason | 
of the general laws and the regulations of the post- 
office department, is held, in Bankers’ Mutual | 
Casualty Co. v. Minneapolis, St. P. & S. M. R. Co. | 
({C. C. A. 8th C.], 65 L. R. A. 397), to be an agent | 


of the government, and not liable to individuals for | 


loss of mail through negligence of its subordinate | 
employes. 

A railroad ticket, although torn in two pieces, is 
held, in Young v. Central of Georgia R. Co. ([Ga.], | 
65 L. R. A. 436), not to be “mutilated” within the | 
meaning of a stipulation on its face that it shall | 
not be good for passage if mutilated, and the ticket | 
is held to be valid when both pieces are presented | 
to the conductor at the same time, and it is apparent 
that they are parts of the same ticket, and that no | 
fraud has been perpetrated upon the railroad 
company. 


A statute authorizing game wardens to seize and | 
forfeit to the State summarily, without affording | 
the owner thereof opportunity for a hearing, all | 
guns, ammunition, decoys, fishing tackle, etc., in | 
actual use by persons hunting in violation of the | 
game law, is held, in McConnell v. MckKillip | 
({Neb.], 65 L. R. A. 610), to be void as depriving | 
the owner of his property without due process of | 
law. 


A statute prohibiting the assignment of future | 
wages by employes is held, in International Text- | 
Book Co. v. Weissinger ([Ind.], 65 L. R. A. 599), | 
not to be void as an unreasonable restraint upon ' 





| down a steam 


the liberty of the citizen, or as depriving him of his 
property without due process of law. 


) meepprrter 
Bumorous Side of the Law. 





A story, never before printed, of the late Lord 
Coleridge reaches us from a correspondent, says the 
Westminster Gazette. For the benefit of non-sport- 


| ing readers it should be explained that a dog when 


exhibited is said to be “on the bench ” or “ benched.” 
At the trial of an action for damages for running 
over a sheep dog, a winner of many prizes, counsel 
for the defendant was anxious to prove that the dog 
had “had its day,” and that damages should be 
nominal. Unfortunately, Lord Coleridge, who was 
trying the case, had dropped off to sleep, and the 
evidence was being wasted. Counsel’s one chance 


| was to cause such a laugh in court as would wake 


the judge. So, gradually raising his voice, he asked 
one of the plaintiff's witnesses: “Is it not your ex- 
perience as an exhibitor that when an old dog has 
taken his place regularly on the bench for many 
years he gets sleepy and past his work?” Amid 
the roars of laughter which ensued Lord Coleridge 
woke up with a start, and judgment was eventually 
given for the defendant. 


An English barrister, not noted for good looks, 
was engaged in a case in which a vessel had run 
launch. A very collected-looking 


| young Irishman on board the former at the time was 


examined for the defense. The barrister, in rising 
to cross-examine, saw he would prove difficult to 
handle, and cleverly began io bait him, as an angry 
witness is usually an incautious one. The following 


| duel ensued: “‘ Were you ever in an accident be- 


fore?” “No.” “I’m glad of that.” “So am I.” 
(Laughter, which somewhat nettled counsel.) “ What 
was your business?” “I was there on pleasure.” 
“What is your business, sir, when you condescend 
to work?” “I’m a china manufacturer.” “Oh, you 
make cups and basins, and — and that sort of thing? ” 
“ Yes,” said the Irishman, coolly, looking very hard 
at counsel, “and mugs.”— Law Times (London). 


There was once a young man and young woman 
who had been paying each other much attention and 


| finally the time came and the day set when they 


were to be made one. On the evening before the 
great day the young man called on his fiance and she 
noticed that he seemed to be worrying about some- 
thing, and she asked him the cause. “ Well,” he 
replied, “there was one thing in our family that I 
thought you ought to know before we were mar- 
ried. I had a brother who served a term in the 
penitentiary, and I thought it no more than right 


| that you should know it before it is too late.” 
“Well,” replied the young lady, “I have also had 
a matter on my mind that I thought it proper to 
inform you of. I had a brother who was a young 
lawyer, and he served a term in the Illinois legisla- 
So, I think, we are about even.”— Exchange. 


ture. 
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